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º����æłŁØ	Æ��ØŒ���º�Ø	��������œ���ł�Øæ�łø
��º��ł�
����œ	Æ
�����øØ��º��º�
œ��œ��ØÆ�ł"?�ø��Ł�ÆºØ
æłŁØ��ł���ł�Ø��	œ�Æ���Ø
�����øØ�.�łº��æ�-�ªØ�,ºØ��
�œ�Æ��,���ªØ�Ø�º�Ø�œ�Ø��łØ	,���	
���ºłØÆ���Œ���
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��ł���ł�Ø�.
Æłœæ�ææŁF�œÆ�Æ�Ø	ø��œł�ø�øœ�øÆ�Øłø�œ
Æ
�Øø�-øł�Øø�łØ	�æłŁØ��ł���ł�Ø�ø��Ø��.��œÆ���º
Øø,�ŒŁ�ºØ
��Æœ�Øø�łØ	Æ�œł�Ø��ÆÆ
Ø�œ"ÆØ�����ÆØ",��øºŒ�Ø��ª�ÆłÆøØ��ø
��ł.ÆªØ����ª�Ø���ÆØœ-��ø�ŁÆØ���œ�æ��Ø�:"��	�º�Ø�œØ��łØ	
ÆæłŁØ	��ł���ł�F	º����æłŁØ	Æ��ØŒ���º�Ø	��������œ���ł�Øæ�łø
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�º��ł�����œ	Æ
�����øØ��º��º�
œ��œ��ØÆ�ł"?1�ø��Ł�Æ�Øł
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���Æ���łœ�;2�º�ø�ø����œF
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�œÆ"Ø�Øł������Øœ",��Ø�
�ºł
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5ø	,�æ’24Z.36

6�Ø��ł�Ø��Ø"��Łł��Ø�	��æłØ��Ø���æØº��Ø	:��Øø�ł��Ø�Ø�œł��œ��ªª�œ	
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8Æ�"ı94/4804ICZ\SJKK[QVKNOCT"PR’FPGTXFNCKYGZ\SZJKO,�"ª�)5(661
)1997()����:Æ�"ıSJKK[QVKNO(.

9Æ�"ı03/5432[.K.Q{N[GGKGQKKXGDR[KOR’FPGTXFN[KEGZKMCNKOGN[KEGZKNGGKKQ,
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16ł��:Yochai Benkler, The Public Domain: Through the Looking Glass: Alice
and the Constitutional Foundations of the Public Domain, 66 LAW & CONTEMP.

PROB. 173, 175 (2003))����:Benkler, The Public Domain(.

17���
��Ø�ø
ł���ØØ	�ØøF	��øłF	�Ø��ł,º���ł���Æ�Ø��ø��Ø,ÆØ��ł�,
Æ�łæ�	,Æ�Øª�	����Ø�ºª���,��
�œ
�����Ø��œ�Ø�ØłœØœ���Ø��œ�F	���
�ÆŁ
œ��º�Ø�œ�Æ�ªØ�œ.��
���æ�œ�Ø�øœ�Øº�ø�Ł��ØœÆØ�Øł��Ø��œ
�Ø����œ
��º�œ�Ø��łØ	.ł���Ø��æ
"�ÆæØæ�Ø��Ø��ºł�Æ�º�œØ��łØ	"P[VJKO��359,

361Z367)2000(;�ØÆ����Ø�-��ł�"�æªł���Øœø��º�Ø�œØ��łØ	ÆØª���Øª"TNK
P[VJÆ319,328)2002(;
��Œª��"�łØ����F�Øœ:���æª���F�Ø��œ
ªøø��º�œ
Ø��łØ	"KGXZKOHMGKG\{YZKBG\CIGYHMG\KGXZKO39,49)�Øº��ÆØł�����Ø��æ

�łºØ	,2009(.

18Ann Bartow, Fair Use and the Fairer Sex: Gender, Feminism, and Copyright
Law, 14 AM. U. J. GENDER, SOC. POL’Y & L. 551, 555 (2006))����:Bartow, Fair

Use and the Fairer Sex(.

19ł���æ
,�Ø��"ø17,Æ�’380Z390;ª��,�Ø��"ø17,Æ�’40�-.59



���ª������Ø�Æø	���ø�����Øœ20.º��Æ�,�����
œ��œØ��łØ�œ
����ł�œ��F��ÆØ��łœ21.
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�œ�������ø�ŁØœÆœ�º��Ø�Øł�.��øºº�����œ�º�œ�Ø��łØ	�ªØø��œ�º�
�Ø�Øł�,�Ø�����Æ����Ø�ø�ÆØŁ�Ø���ł���ł�Ø��º�Æº��Æ�����ø�ŁØœ
º��F�ł�
�Ø22.��	�œØ��łØ�œøÆÆæØæ�º�œ�Ø��łØ	�º�œ��º�œÆÆØŁ�Ø
���ł���ł�Ø?�Øœ����Øø�Ø��ª�ÆłÆØ����Ø�ØłœØœ)creative endeavor(
øł��Ø�œ�łı,23ø�Ø�œ��œ��ØœØœÆ��ł���ł�Ø�,ø�Ø��Ø���ø��œÆ�ª�
�ł��Ø�����������ØøØ�œØø���ª������Ø�,����œ��œZø�Ø�ºł�º�
Æ���Ø	��e��Ø	24.�łŁ�ºŒ,�����ø�ŁØœ��º�œØ��łØ	Æ��ł���ł�Ø��Øœ�œ
�œ�Øæ�º�ºøł��Ø��ø���ł���ł�Ø�25.

��øł���øØŒ�œ����������Ø�ø����º�œØ��łØ	ºªłŒ�ø�ŁØœ����	
ÆØŁ�F	����F	Æº�����ł���ł�Ø�Æ�łŁ.ªłŒ����œ��łÆØŁ�F	ø�Ø�	
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20ł���æ
,�Ø��"ø17,Æ�’403Z404;ª��,�Ø��"ø17,Æ�’.52Æ���ł�ł��ºØ�œ�Øæ�
���łØ��Øœ��ÆØ��F�ł�
�Ø�Ø�ÆØ�ł�œ��œ�Øœ,������Ø��Øœ�����Ø��Øœ,����Ø��
œ�Øæ���.ł��Benkler, The Public Domain,�Ø��"ø16,Æ�’176Z178,193�-204;

Yochai Benkler, Siren Songs and Amish Children: Autonomy, Information,
and Law, 76 N.Y.U. L. REV. 23, 57-61, 88-89, 105 (2001).Ł�ł-æØ�Ø�F�ºØ�	

��Øø�ø��ºł�ÆÆØœ-��ø�Ł��Ø��ÆØøł���Ø�ø�Łłœ	ø�ªØ�Ø�º�Ø�œ�Ø��łØ	�Ø�
���łØıF��ł,���������Ø��ł.ł����łŁ�ł-æØ�Ø"ªØ�Ø��F�ł�
�ØZ�Øª����Ø��Ø�	

ªø)����œ�
Øª�øØ	Æ�ø�Ł�Øøł��Ø("YZK\FP[VJ�177,208Z210)2005()�����
�"�89/513Interlego A/SR’Exin-Lines Bros. S. A.,�"ª�
)4(133,164Z167
)1994((.

21ł���æ
,�Ø��"ø17,Æ�’368Z375,391Z396�-407Z.409

22��ØæŁ�łØ�ø����Fœ�º�œØ��łØ	���ł���ł�Ø�Æ�ł��œ-�ÆłØœł��Bartow, Fair Use
and the Fairer Sex,�Ø��"ø18,Æ�’564Z565;Ann Bartow, Pornography,

Coercion, and Copyright Law 2.0, 10 VAND. J. ENT. & TECH. L. 799, 831-834
(2008).

23ł��:Ann Bartow,Copyright Law and Pornography, 91 OR. L. REV. 1, 12-13, 55
(2012).

24Bartow, Pornography, Coercion, and Copyright Law 2.0,�Ø��"ø22,Æ�’838;
Ann Bartow, Copyright Law and Pornography: Reconsidering Incentives to

Create and Distribute Pornography, 39. U. BALT. L.F. 75, 83-86 (2008).

25�Øº��ÆØł������łº��-øø��"��ª��"FDCGNFPGSZK[NFYRKKQFZGIRK3,6)�Øº��
ÆØł������łº��-øø���łºØ	,2018(.�Øœ�º��Æ����Øœ�Øæ�
���Øœø��Ø������
�º�œØ��łØ	�Ø����Øł�ÆøÆ
�œ�º�.
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44Susan W. Brenner, Complicit Publication: When Should the Dissemination of
Ideas and Data Be Criminalized?, 13 ALB. L.J. SCI. & TECH. 273, 307-8 (2003).

Æł�ł���œ�ø	��æ�-�ªØ�:Dominus Rex v. Curl, 93 Eng. Rep. 849 (K.B. 1727).

45Brenner,�Ø��"ø44,Æ�’308Z.309�æ�-�ªØ�ø��ªØłœ�Æ����:Regina v.

Hicklin, L.R. 3 Q.B. 360, 371 (1868).

46Brenner,�Ø��"ø44,Æ�’309Z.310

47Paris Adult Theater I v. Slaton, 413 U.S. 49 (1973).
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55Roth v. United States, 354 U.S. 476, 489 (1957).
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