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99Ethan R. York, Note:Warren Publishing, Inc. v.Microdos Data Corp.: Continu-
ing the Stable Uncertainty of Copyright in Factual Compilations, 74 NOTRE

DAME L. REV. 565, 585 (1999).
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101David Nimmer, Copyright in the Dead Sea Scrolls: Authorship and Origi-
nality, 38 HOUS. L. REV. 1, 216-217 (2001) (‘‘Qimron lacked the intent to author

original expression, whether gauged at the first level of intent or that of ‘meta-

intention’... He therefore lacked ‘intent to author’ even at the most simple level.

By definition, the act of decipherment eschews ‘original intent’ - the intention to
create a work of original (‘new’) expression - rather, it seeks recovery of the (old)
creativity previously exhibited by another. His aim... was to summon up the ancien.

In that task, as noble as it may be, there can be no copyright protection’’).
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178Niva Elkin-Koren, Of Scientific Claims and Proprietary Rights: Lessons from
the Dead Sea Scrolls Case, 38 HOUS. L. REV. 445, 455-456 (2001) (‘‘The

purpose of Qimron’s project was to discover and ascertain the original ancient

text as it was. A translation is never identical to the original work, although it is a

derivative work based on the original... The laborious work invested by Qimron

in reconstructing the scroll was indeed creative, reflecting scholarly analysis,

discretion, and choices. But so was the work of the scientists who engaged in

mapping the human genome, and so was the work of Albert Einstein and

Sigmund Freud who were never accorded any copyrights in their groundbreaking

theses. Creativity cannot distinguish expression from unprotected ideas’’).
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