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7Miriam Bitton, Trends in Protection for Informational Works Under Copy-
right Law During the 19th and 20th Centuries, 13 MICH TELECOMM. & TECH. L.
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Æ��ªł��ª�Ø�œÆ�æØ��10.�Øø����łæ�ºØ�Ø�Æ�ø�œÆ�ª�ºø����ºªØ
���ªØ����œ�º�œØ��łØ	,�ºØ��Ø�Øł����ªÆł����łØ�œ�æ�Ø	,ø�Ø��
�æœº	Æ��Æ�Æª11.��Ø�Øø���,���łØ�œ��Ø	�ÆªœF	,��ø�,�œ�æ�º�łØ
���Œ����ªØ�����œ�º�œØ��łØ	12.��ºł�ÆØ���Øø�œ�øœ�Æø�œ

1991Æ�æ�-ªØ��ø�ÆØœ-��ø�Ł��Ø�����łØ��ØÆ�F�Feist Publications,

Inc. v. Rural Telephone Service
13.�æ�-ªØ���Øª�º�æØ����ł�ø��ø�ÆØœ-

��ø�Ł��Ø�����łØ��Ø��ø�ØŁæªłÆø���œ���łºÆ�œø���ªłœªłØøœ
����łØ�œ��ÆØœ�Ø��������Ø�Øł�œ-��Ł�ÆªœØ�œ.

�œ�Æœ���øØÆ�,
ÆłœRural,�Fœ�Æ�œ�������ø�̃�øł���æ��
øØł�œØŁ����Ø��º����Ø��œÆ���æ.��Ø�ªØ���ªØ�œØ,�
Æł���Ø���ªØø��
æ�łŁ����Ø	øº���œ��Øª�ł�Ø�Æ�������F	�łŁF	Z�łÆ�œø��œ
�ø�
��ø��œ�łŁF	,�æ�łØŁ�����ºœ�Æ�œZæª�ł�-�Øæªł����-ÆØœø�
ø��œ��ø�
�14.��œÆœ���łłœ,
ÆłœFeist,�Fœ�
Æłœ�łæ�	
ø��Ø��æ�łØŁ����Ø	ø����łØ	�ª��Ø	.æ�ł�Ł����Ø	ø���ªØ��Æ�æ�-�ªØ�
º��Ø�œł��łÆØ	�øØø�������FŁ����Æ�
ª-øł���łØøØł�œŁ����Ø15.
����łø��Ø��æ�łØ�Ł����Ø	ø�Feist
��
��Øœ�œ��ø��Ø�æ�ł�Ł����Ø	
ø�Rural.

Æ�º�œæ�ł�Ł����Ø	���Ø
�Feist��Æ�łøØ���œøØ��øÆæ�łØŁ����Ø	
ø�øł�œ�Œ�
œ-øł�
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(1991))����:�F�Feist(.

14ø	,Æ�’.342

15ø	,Æ�’.343



�Ł����Ø	ø��16.Rural�Fœ��
Æł��Ø
Øª�øæØłÆ��œœ�
ÆłœFeist

łØøØ����øœ�øÆ�Øª�º���Ææ�ł�Ł����Ø	ø��17.��ł�œ��œ���Øææ�

ÆłœFeist��øœ�øÆ�Øªø�
ÆłœRural��ø�Æ�Ææ�ł�Ł����Ø	ø��18.
�
Æł��Ø�œ��œ��œ�����Øø�œÆØ�Æ�Ø���łœ�º�œØ��łØ	19.ÆØœ-��ø�Ł
��
��Ø�ÆºØ
ÆłœFeist��ł��º�Ø�œØ��łØ	Ææ�ł�Ł����Ø	,�łº�œ
�ł�łØ	�øØłØœ�Øøł��œ�æ�-ªØ��ø�ÆØœ-��ø�Ł��
��Ø20.ÆØœ-��ø�Ł
��Ø���
�ØŁ�ª��Æł�ł��æ�-�ªØ�Æø����łŒ��Æ��AØ	��
Ø	�Æł�łØ	
Æ�������œ�º�œØ��łØ	ÆØ�Øł�œ�ÆªœØ�œ.

Æ�æ�-�ªØ��ªłøÆØœ-��ø�Ł��œ��ªª	�æ��Ø�øłº��œ�ł�ł
�œ
ÆŁ�Æ����Ø�.�ÆØœ-��ø�Ł�Ø�øœØ��øł�Ø�œÆ�����œł���ÆØ�.��ª
�
ª,����Ø�Øº�����ı�œ�ª��ŁłØ��ø�‘‘sweat of the brow’’��

‘‘Industrious collection’’,��œœ�����æ�ł�Ł����Ø	ø�
ÆłœRural�
ÆæØæ��ø��ø���ø�Ø�ÆØ�Øłœ�.��ø�,��Øø�øª��ŁłØ��œ����ÆŁ��œ
�æœ��œÆ�ø��ºÆæØæ��œ��º�œØ��łØ	Ææ�ł�Ł����Ø	,�ª�
��œ��Øø�
ø��Ø��ªłøœ���łØ�œ�Ø�ØłœØ�œºœ��Ø����œ�º�œØ��łØ	21.�
���Ø�,ÆØœ-
��ø�Ł�Ø�Øº�����ı�œªłØøœ�Ø�ØłœØ�œZ���œ���ł�æ�Ø-�ªØ���ł��F	
ø�ÆØœ-��ø�Ł��Ø��Æ�F�Burrow-Giles Lithographic Co. v. Sarony

22

�Æ�F�Bleistein v. Donaldson Lithographing Co.
23Z���Æ�ºØ��
ł

ø��º�œæ�ł�Ł����Ø	����Aœ�Ø�ØłœØ�œÆº�����Æœ�º����Æ�ł���œ
�Æ
Øł���æØª�łø��,��œØ�œ��
ÆłœRuralº��������ŁØÆØœ���Ø�œ
łØ	
º
ÆłœFeist�øł�
�ØŁ���œØ��œ��Øªø��24.ÆØœ-��ø�ŁÆ
ł���ı
�œ��œł��ø��Ø��ªłøœ���łØ�œ�Ø�ØłœØ�œºœ��Ø����œ�º�œØ��łØ	,�ª
��œ
��Øø�ø��Ø�ªØÆ�ø��ºœ��Ø����œ�º�œØ��łØ	25.

271

����Ø�ø�ŁØÆZœø"Ł���łØ�œ�ºA�œ�Ø��łÆªØ�Ø�º�Ø�œØ��łØ	

16ø	.

17ø	,Æ�’.342

18ø	,Æ�’343Z.344

19ø	,Æ�’.344

20Rural Tel. Serv. Co. v. Feist Publ’ns, Inc., 663 F. Supp. 214 (D. Kan. 1987);

Rural Tel. Serv. Co. v. Feist Publ’ns, Inc., 916 F.2d 718 (10th Cir. 1990).
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22Burrow-Giles Lithographic Co. v. Sarony, 111 U.S. 53 (1884).
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���Ø��,��º��Øœ����Ø
øÆ�øł��ø���œ����Ø�ł��ł��Ø����œ�º�œ
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ø�Æ�	��Æ�ØłºØ�Ø�Æ��Øłœ���ø�
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�ø��ŁŁØł��æÆłºØ�ø�œ�ł��ø��Ø�ł���Ø�ø�������œ�����ø�
�º�œ�Ø��łØ	.��æ��ºŒæÆł�ø��ŁºØÆ���ºœ���
�Ł�æŁø�Ø�ø�ª
�Ø�ł��Øø��ł�
øØ�œ�Æª�œ,�øł�Ø������œÆ�º�Ø�œØ��łØ	,����	
�Øª���-�Æ�Ł�œø����łØ�œ91.�-º�Øø�Æª���œ���ºœ����
�º�
łÆªØ�ºØ�Øł�ø����
œ:º���øØ��œøø��Ø�ł��œ��Ø�œ��Æ����ø�Ø�œ
�����,º���ł,�ª�ÆłÆ���º���łºÆœø�Ø���æœº�œÆ
øØ�œ�Æª�œ
Æ�Æª92.�ª�ÆłÆ�Øł�œø�œ��ØŒøÆ��øœ�ø�Ø�ł��ÆÆ�Ø��œ�,Æ���
Ø�œ�,
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85ø	,Æ�’829Z.830

86ø	,Æ�’829Z.831

87ø	,Æ�’.831

88ø	,Æ�’.830

89ø	.

90ø	,Æ�’830Z.831

91ø	,Æ�’832Z.833

92ø	,Æ�’.833



Æª�Ø����ÆøØ���-ªœ�œ�ŒÆ
Øł�ÆØ�
����œ,�º������
ØøØ	�œ����łØ�œ
��Ø�ØłœØ�œø��Ø�ł��93.�ø��ŁŁØł���ª�ØøºØ�Ø��ª�ÆłÆÆ�ª�Łº�Øœ
�Ł��œÆæØæ�����,���Æ�ø��ł
Æ���94.

��ÆªØ���ø��Łœª�ł�ł,�ø��ŁŁØł��æÆłºØ�Ø����łØª�œø�ÆØ
����
,�Øø�Æ
���œ����º��º�łÆªØ�ºØ�Øł�ø����
œ.��łºÆ�
��Ø�Øœø���łØ	,æØª�ł	,���
�ºœÆ������ø��œ�
æłZº����
"�ł��Ø	��
��Ø	��Æ��,œ��F	��Æ����ø�ØØ	�����"95.�ł��ºØÆ�ª
øœ�Øæœ�ø��ø��Łœª�ł�ł�œ��ª�Æœ��ØŒ�Ø�Øł��Æ�øłÆØ��Ø��ł
�Ł�æŁ,�ø��ŁŁØł���œ��ªÆØ��ł���.

Æ�æ�-ªØ���øœ�ø�ø��ŁŁØł��ÆªØ��F	���	�ł�
���ø��Æœ�ł��œ
���ºœ�ø��Ø�ł��:

Æ�ªœ�ø��Ø�ł�����Fœ��������º�Łº�Øœ,’�º�Øœ’,º��
Æ�ªœº�F	�ø�Ł�øœ����œØ�Øª��œ�ł�ø.’ø�ł�ł�
’ø��,
’��ø���Øœł�’ø�œ�Æ�łØ���Ø��,ø��º��œ��łØ	�Ł�æŁ

Ø,���Ø�Æ�ªł�ø��ø��ø�ÆØ	���øF	�łØª�,ÆÆ
Ø�œ
’Ø�’,Æ�ø��œø�‘The Sweat of man’s brow’.�Ø����
�Øł�œØ�ø�œ��ØŒøÆ��øœ�ø�Ø�ł��ÆÆ�Ø��œ�,Æ���
Ø�œ�
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łÆØ�
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�ø��ŁŁØł����Ø����æ���Øø�ł���ŁØœÆªÆłØ����,�œØ�ł�œ��øłÆØ�
�Ø�ł���Ø�Øłœ�º�øł��łØ,º�ØøÆł�Ø�Øł�Øø��Ø�.

�æØº�	,�æ�-�ªØ���ºł��ł�Æ�Ø�łºØÆ��ø��,����	Æ�Ø�Æ�Ø��œ�
ø��Ø�ł��,���
Ø�œ�,ª�Ø�������œøØ���-ªœ�.ª���ø�łºØÆØ	���æ�Ø	�
łºØÆ��ø��Øº��Ø	���ªÆªłØøœ�Ø�ØłœØ�œ��Ø�ªØ��Øøł��Ø.��ø�Øøœ
�Æ�ª��Ø�ø��ÆØ���œ�æ�-�ªØ�,��Ø�,������ø���	��ŁØÆØ	
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ø�Æ��ŁØ	ºØ���ØÆŁø����º���æ���
�ª�Øø�ø��ŁŁØł��ºØ�ÆØ�œØ��Ø��æ�Ł�œ���ºœInterlego,��øÆ���
�æ�-�ªØ��Æ�ØŁØ�œł�œ��ø���łÆ�ø��Ø�ł��Æ���
�Ł�æŁ.
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93ø	.

94ø	.

95ø	.

96ø	.
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łÆØ	æ��Æ�æ�-�ªØ�Æ�F�YKPZGQ��Øœ
���ÆØ�F	ÆØ��łœØ�œ.Ø�ł�ÆØ��łœ
�æÆ��æŁFœ�ø��ŁŁØł����Æ
�Ø����łØ�œ����Æ�Ø	Æ�æØ����ª�øœ
��ø��ºÆæØæ����œ�º�œØ��łØ	97.��æ��ºŒ�Ł�ºØ��ÆØ�ø�ª�ÆłÆØ�Øł�
���łØœ�Ø�ø��Ø�,øº��ª�ÆłÆø
��łÆ�Æªø�Ł�æŁ�ª�	Z�Ø��œ�ø����
�
øØ�œ�Æª�œÆ�Æª,ø�Ø��Øº�����Ø�œ����œÆ�º�œØ��łØ	.ÆØ��łœ�łº�Øœ
��æ�œ�Fœ�ø�æ�-�ªØ����ÆØ�Æ
øÆ���œ��Ø�Łłæ��ØÆ�łØÆºŒøØ�Øł�œ
ø���ºæØ���Æł��Fø�ł�Æœ
�	�
�œ�º���œØø�ł��Øø��
��øØœ��Ø��98.

��ØæÆ�ł�ºØ�Øœ�
�ø��ø��ŁŁØł��Øº�����ªÆ�Æ
��ÆØ��łœ���Æ�ł�
�ÆØ��ł�œ����ł�œ.�Ø�ÆºA�œØ��Øªłø�ÆØ��ł�œ���Æ�ł
Æ������œ��ª
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97ÆØł���,�Ø��"ø6,Æ�’.408

98ø	,Æ�’.398ł���	:Jeffrey M. Dine, Student Note: Authors’ Moral Rights in
Non-European Nations: International Agreements, Economics, Mannu Bhan-

dari, and the Dead Sea Scrolls, 16 MICH. J. INT’L L. 545 (1995))��Æ�ł�œ��ºœ
YKPZGQÆ�����º��œ��Ø��ØÆ�Ø���łœ"��º�œ���łeœ"ø��Ø��łÆØ
æ�Ø�Øłœ�(;Cindy

Alberts Carson, The Dead Sea Scrolls Copyright Cases, 22 WHITTIER L. REV. 47

(2000))�øł�Æ�łœ�œœ���œ�æ�-�ªØ�Æ�F�YKPZGQ�æÆ�ł�ºØ�ª�ÆłÆ�Øª�ÆªœØ
ø�Ø����	���œØł�Æ�
�œ�º��(;Neil Wilkof, Copyright, Moral Rights and the

Choice of Law: Where Did the Dead Sea Scrolls Court Go Wrong?, 38 HOUS.

L. REV. 463 (2001))��Æ�ł�œ��ºœYKPZGQÆ�Øø�łø�ÆłØłœ�ªØ�(;Urszula

Tempska, Comment: ‘‘Originality’’ After the Dead Sea Scrolls Decision:
Implications for the American Law of Copyright, 6 MARQ. INTELL. PROP. L. REV.

119 (2002))�œ��ºœÆ�æ�-�ªØ�Æ�F�YKPZGQ�Æ�Øœ�
�ÆØ
æ�ªłØøœ����łØ�œ(;
Michael D. Birnhack, The Dead Sea Scrolls Case: Who Is an Author?, 23 EUR.

INTELL. PROP. REV. 128 (2001))�Ł��ºØ��ºœYKPZGQø���Æ������ª��ø�Æ�ª�
ºÆæØæ����œ�º�œØ��łØ	,øº�Øø�ºŒ�
ØłØ	ºÆªØ	Æ�Øø�łØ	ø���º�œ�
��øÆØŁ�Ø,
��ØA��œłÆ�œØ��ø�ØŁ��Øª(;Cindy Alberts Carson, Raiders of the Lost Scrolls:

The Right of Scholarly Access to the Content of Historic Documents, 16 MICH.

J. INT’L L. 299 (1995))��Æ�łœ�œœ���œ�æ�-�ªØ�Æ�F�YKPZGQ����ØÆŁø���øł�œ
��Øø�ø�
��łØ	��æ�ºØ	�ØæŁ�łF	(;Lisa Michelle Weinstein, Comment:Ancient

Works, Modern Dilemmas: The Dead Sea Scrolls Copyright Case, 43 AM. U.

L. REV. 1637 (1994))��Æ�łœ�œœ���œ�æ�-�ªØ�Æ�F�YKPZGQ,øº�����ÆØ���Øø�
��ºæ�ØæŁ�łØ
ø�Æøł��Ø�æA��º�Æª�œø�Ø��ł��Ø�œ����œ�º�œØ��łØ	(.



ø��ø��ŁŁØł���æ����ª���œ���Ø�œ��Æ�œ�œ��œø�Øœ����Ø��ÆªØ��
ø�ºA�œ�Ø��łÆØ�ØłœØ�Øłœ�,���ÆØœ�Ø
æ�ł��ØÆØ�ºA������Øªœ�
ÆªłØøœ-�æ�ø����łØ�œ.

æÆ�łœ�ØºØ�ÆØ��ł�œÆ�����Ø-�Øªœ�ø��Ø�ł��ÆªłØøœ����łØ�œ�Ø��
��ª�œ��ł�Ø�ØÆ�,Æł�ø�Æł�ø����ºØA�øªłØøœ����łØ�œ�����ł�ªØ
��łº�Æ�æØ���Øøł��Øœ�Æº��.ø��øœ�łºØÆØ	ø�Ø�	�ª���æØ��
Æ��øł�ø�ªłØøœ����łØ�œ����Æ�ł�ºł��ØÆ�æØ���Øøł��Øœ���ł�,
��ł�Ø���Ø	��ºł�Æ�	�������Æ�,���ØºŒ�Ø���
Ø��æ��œÆ�øł��łø��œ�
ø�ªłØøœ����łØ�œ���ÆØ������Øª�Æœ��Ø�99.�ł�����ØłºØFœº��
�łø��Ø�œø���œÆ�øł�ŁØÆ�ø�ªłØø���.

ø�Øœ,�Ø���øł�Æ
���œø��œ����łØ�œ�ÆæØæºA�œ�Ø��ł,����ªœ
����æØÆ�œø�Ø�Øłœ�Ø�Øł�����œ���ØÆ�ł�-ØªØ�Ø�ł��100.��Æ
�����
ø�ºA�œ�Ø��ł����Æ
�-�łøØº���æF�ÆØœ-��ø�Ł��
�ØŁ�	Ø�Øł�
��ªœÆªłØøœ����łØ�œø�
���º�œØ��łØ	.ł��Ø��F�Æ��øł��ºØªFAØª
�Ø�łª�ÆºA��ø��Ø�ł���Æ�ø��œ�ÆØ
æ�ªłØøœ����łØ�œ,�Œ�Æ�Ø�ª��
Æø�����ł��Øœ�	ºA��Øº����ø�ø�Æ
�-�ł�Æ
Ø�œ�ªłØø�����łØ�œ
�Ø�Øł�101.�Æ
�ºA�œ�Ø��ł�œ
���
łºA�œ�ø�Ø��ł�Ø�Øł�Æ���øØ�ł
��œ������
łøæF	�œØ�Øłœ�,�Æ�ª�ºØ�ªœ�æ�Ø��ł�œŁÆ�ø�Ø�Øłœ�.
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99Ethan R. York, Note:Warren Publishing, Inc. v.Microdos Data Corp.: Continu-
ing the Stable Uncertainty of Copyright in Factual Compilations, 74 NOTRE

DAME L. REV. 565, 585 (1999).

100����ªØ	�
łØ	ª
������º��-ł�A�ŁØœÆ�æ�łœªØ�Ø�º�Ø�œØ��łØ	.ł��,��ø�,ÆØł���,
�Ø��"ø6,Æ�’402,�łœ-ø��F	237)"��	ºA�œ�ø��Ø�ł���ø��?�łØº�ª�,Øø
���Ø
ø������F����Ø��œÆ�ªœ�ºø
��ł�ª�Ø�ø��Ł�æŁ����łØ,º
øØ�œ�’Øø’,
���ºØ�ØłœØø��Ø�.�	ºŒ,�łØ���ø���ø�����æØ�ªÆł�ø����.�Ø��œ�ł���
�ø�Ø����ªØœ��æ�łœ��ø�ŁØœ,���Ø��º�Ø�Ø�ł��,�øØŁœ�,�����,øº�����æØ�
ªÆł
ªø.Ø��Æ�Æ������Æ�œø�ªØ�Ø�º�Ø�œØ��łØ	���ºØø��œ�ºA��ø��Ø��łÆœ

ØÆ�ł�Ø�Øł��Ø��ł�A�ŁØœ"(.

101David Nimmer, Copyright in the Dead Sea Scrolls: Authorship and Origi-
nality, 38 HOUS. L. REV. 1, 216-217 (2001) (‘‘Qimron lacked the intent to author

original expression, whether gauged at the first level of intent or that of ‘meta-

intention’... He therefore lacked ‘intent to author’ even at the most simple level.

By definition, the act of decipherment eschews ‘original intent’ - the intention to
create a work of original (‘new’) expression - rather, it seeks recovery of the (old)
creativity previously exhibited by another. His aim... was to summon up the ancien.

In that task, as noble as it may be, there can be no copyright protection’’).
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FÆœÆ
Ø���Ø��.�Æ
�ºA�œ�Ø��łø�Ø
�æF�	Æ�œ
��œ�
łæØA�
��ØØ�Øł�º�Æª�œ���œ��Ø	ø�Ø�	��ºØ	
Æ����.�Ø���ªł�Æł�ł�Æ�øł�
łØ���Æª�œ����œ��Ø	,���
�Ł���
Ø�
ł�Æ�æ�łœ
łØ����Ø��Ææ���ø�Ø�	�
�Łœ�ªØ�Ø�œ102.�Æ
��ºA��
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102ł��,��ø�,"�11/2682TKZKK\V\I\YGFR’HKSG)��łæ	Æ�Æ�,20.5.2013()��ÆºØ
ØłFœ�œ
-œ����Fœ��º�Øœ�ø�œøØ��øÆłØ��ø���øØÆ����œ���łDNAø�



Øº���æFÆœ��ØŒ��,º�œ��ł�Ø�.��Æ
�-��ł����Øº����Ø�œłŒłÆ
Æ�����Ø�
ªÆØ
æ�Ø�Øł�œ�æ�Ø��œ,º���Ø�Øł�œÆ��œ���Ø�ªØ-�ØæŁ�łØ,
Ø�Øł�œ�º����œ�łº�œøAØø��ºæØ	)��ø�,�
Øł��ØłºÆ(��ª.Ø�ª�ø�ª
ºØ�Æ
����Ø���Æ�ø��
�Ø��œªłØø�œØ��Æł�ł�œø�ªłØøœ����łØ�œ.
��Æ
���ª�æFÆ�œ
��œ�
ł�Ø�	ªłØø�œØ��ø���œø�ªłØøœ����łØ�œ,
�Æ�łŁø���ł�Ø�Øł�Ø�Ø�ÆØ��ł��ø�Ø�œø��ł�œ-æ��æ�Ø�œø�Ø�ØłœØ�œ
��ø��ø��Ø��ł.

ł��Ø�
ªªºØFœº����ÆØ	œ
œ��Æ
�����øÆ�	��Æł�ł��Ø��
��œł����ø�ŁØº�øłºA�œ�Ø��ł�Ø��Ø��ł�łº�æ�ÆF�ŁØÆØœø�
���Ø��œ���	Æ����œ��ł���ø
��ł��ø�	ø���ØæŁ�łØ�.Æ��ÆØ	º���
���Æ���ÆF�ŁØÆØ���øØºłØ�œ��ł��ø��Ø�Øł�,���Æ
Øłœ���łºœ�
�æ�ÆF�ŁØÆØœø��Ø��ł.Æ�Ø�Ø	�
ł�œ,�Ø
æÆØ���Æ
��æ�ÆF�ŁØÆØ��Æ
�
���ÆF�ŁØÆØ���øÆ��ł�ø�æœØł�ÆØ�œ����œFø��	ø���Æ
�Ø	Øª�ø�
��
ł��œ�����Ø���Æ�ºłœæØA��ø��Ø�Øł�.


ø�Æ��Æ�ØłºØ��ø�Æ
��ºA������ºł���	Æ��ł����łøœ�-ØªØ
ÆœØ-�ø�ŁÆ�ł��œ-�ÆłØœ�Æ�ªØ��œ��æ��œ,�Øœ������ø	�æØ����Ł�
ø�����øœ��Æ
�º���ł,��øłÆ�æ�łœ��ø�øØ��øÆª��ŁłØ�œ��øœ�.
ª�����ºŒ�Ø��æ�-�ªØ�Æ�F�Arica Inst., Inc. v. Palmer103.�ł���Arica

��œ��º�A�����øØ	���łŒ��Ø�œ��Ø������Ø�Øø��	104.�Fæª��ł���ºœÆ
łÆ�œ����ø����Ø�Øł�ø�Fœ���ø��ªØ��Æ�æ�łœ���ØŒ��ø�ŁØ
��ª�Æł,�øł�Ł�œ��ł�����œ���-ØªØ��œÆ.ø��ø��Ø�Øł�ø�œ�
�ªØ���Ø�"ł�Ø���œ	��æ�ł�Ø�’��")‘‘Interviews with Oscar Ichazo’’(105.
ÆÆæØæ�ø�Ø�Øł����Ø�øÆ���ł�Ø	��ø�łØ	����,��Ø�’��,�Fæª��ł���,
Ł�Æ�æ�łœ���ØŒ��ø�ŁØºØ���ø�Ø���œ���ł�Ø	����,�ºØ�ª�Æł
Æ�Æª�œ�ªØ�œÆªÆł�ŁÆ����øØ106.Æ�æ�łœ�ł�ł�ÆÆØœ-��ø�ŁºØ
�Ø�’����e���øœ���Ł��ø��Æª�œ����Øº���œ��Æ�����Æ�º�Ø�œØ��łØ	,
øº��	�ªÆłØ��ª�ÆłÆ�Æª�œ,�����Ø�������œ.��
łø��Ø����	�œ
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����Ø�ø�ŁØÆZœø"Ł���łØ�œ�ºA�œ�Ø��łÆªØ�Ø�º�Ø�œØ��łØ	

º�ÆØ	Æ����œª�Ø��œł��øF��
���	Æ�æº�œ	ø�Æ�Ø�	,��
łø�łØ��,ºº��,
�Ø������Æ�º�Ø�œØ��łØ	(.

103Arica Inst., Inc. v. Palmer, 970 F.2d 1067 (2d Cir. 1992).

104ø	,Æ�’1069Z.1070

105ø	,Æ�’1070Z.1071

106ø	,Æ�’1075Z.1076



���ł�Ø	����łØ	ºœ��Ø�œ�ªØ�œ,�Ø����Øº���
��łÆ�Æ�æ�łœ���ØŒ
��ø�ŁØÆ����æØA�	107.

�Æ�łºœ���º������łŁ.º�Øø��łŁÆ�ł
Æ��Ø�,ºªØ��ºłØ
Æø��œ����łØ�œ,��ªØłÆØœ-��ø�Ł��Ø���œ��ø����œ�º�œ�Ø��łØ	ø�
�Ø�ł��.ÆØœ-��ø�Ł�Æ
Ø�ÆØ�ø�ØłºØÆØ	�łº�F	ø��Ł�æŁ��ø�
�ł:
��
ª,
��łØ-���	��Ø�F	ø���Ø����łºÆœ��	Z�łØ���Ø��ø���ł�
���Øº���F	ø��������Æ���ł��;���
ł,���œ��Øł��ø��łØ���Ø��
�Ł�æŁ��ø�
�łZ�Øł��	��Ø�Øø���łØ	,�ł���	,���
�Ł�æŁ����Ø
���łØ	��ø��œ�
�æłØ	ø����Ø��108.Æ�Ø�Ø	�
ł�œ,ÆØœ-��ø�Ł
�Æ
Ø�ÆØ���łØ	��	�ÆØ���
œł�
�
F	Æ�łØ���Ø��,ø��ÆØ��
�Ø�Øłœ�ø�Ł�æŁ
Ø���ø	.

ÆØœ-��ø�Ł�F�ºØ�łØ���Ø���	�
�œ�º��,���ØºŒº��ØøØł��
��ł��	,�æªł	�
ªø����
	������ø�œ��œ109.	��œ�F�ÆØœ-��ø�Ł
ºØ��Æª�ø�łØ���Ø���	�
�œ�º���Ø��ł�A�ŁØœ�ø����	�Ø��ł
�Ø�Øł�Øø�º�Ø�œØ��łØ	ÆØ�Øłœ�.ÆØœ-��ø�ŁæÆłºØ�ø����
ø�Æ�Æ���
����
���Ø����ø
��ł��Ø��	��
œ�
F	Æ�łØ���Ø��,Æ�Øł���Øª
��ºØøł�����ª�Øø��Ø�ł��,���ºØ	�œ�Ł�æŁ��ø�
�łÆº���œ��Ø�Øł�
�øł����œÆ�º�Ø�œØ��łØ	110.ÆØœ-��ø�ŁæÆłºØø
��ł���Ø������
�
º����œł�œ����łØ�œ��Ø�ØłœØ�œ��ªłøœÆªØ�Ø�º�Ø�œØ��łØ	.Ø�Øłœ�ø�
�Ø�ł�����Fœ�Łº�Øœ���º�Øœ,º����ø��œÆ�ª�Æ�Æª,���Ø�Øł�
���łØœ,øº�Æ����œ���ºœ�ø
��ł�����
��Œ�Ø�ł���œ�łØ���Ø��
�Ł�æŁ
Ø���ø	,œ�ŒøØ��øÆØª��ºœØ�Æ�ø�Ø,Æª�Ø���ÆøØ���-ªœ,
ÆÆ�
ł��œ�Œº����øł�Ø�œ�œ��œ�Ø������ºœ����
��ø
��ł111.

ªłŒ�Øœ�
��ø��ø��ŁŁØł��,���œ���æ���ø�ª�ÆłÆØ�Øł�����œ
Æ�º�Ø�œØ��łØ	,Øº����æœFÆÆ
Ø�œºA�œ�Ø��ł)�Ø�ł��(.ºA�œ�Ø��ł��
�Æ
���-ØªØÆØœ-��ø�Ł,��øłºØÆ���Ø�Øº����Ø�œ�ºłØ�
ø�Æ,��
��
�œ�æ��œ�ø��ø��ŁŁØł��Æ����ø�Ø�Æ��	ºªØ�œœ����ÆØ��ł�œ
ø��œ
���æ�-�ªØ�.º���ł�Ø�,�ŁØ����łº�Øø���łłØ	�Ø�
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107ø	,Æ�’.1075

108�F�YKPZGQ,�Ø��"ø1,Æ�’.828

109ø	.

110ø	,Æ�’828Z.829

111ø	,Æ�’.831



ø���ºœ�ø
��ł��ø��œ�Ł�æŁ�
æłÆ��Ø�����Ø�Ø�Øł����łØœø�
�Ø�ł��,���œ��Øœ�
øØ��ø��Ł�æŁ����łØ,º�Øø�ºœÆ���Ø���F	ø��.
�Ł�œ	,�ª�ÆłÆæŒ-�º�Æ
øØ�œ�Æª�œÆ���Œ�
�ł�ØæŁ�łØ,��º��Ø�
�ª�ÆłÆØ�Øł������œÆ�º�Ø�œØ��łØ	.��ØºŒ,��ø�Ø�ł���ø�Ø���,���ı,
Øª�Øºł�ºØøł��Æ���
��Æø
��ł�ø����Ø��,�Ł�æŁ�æ��Øø����Ø��
��ø�
�łœ�Ø���º�Ø����œ�º�œØ��łØ	112.
æł���ø�Ł�æŁ���ø����Ø��
��ª	����ºœ�ø
��ł�Ø�����Œ�œ�Ł�æŁ��ø�
�ł�Ł�æŁø�Ø������
Æ�º�œØ��łØ	�Ł�æŁ����.��ø�,�ºØA�ø�Ø�ł����Ø��œ�Ł�æŁ��ø�
�ł
º�ø���œ�Ł�æŁ����łØø����Ø��º�Øø�ºœÆ����ØØ�œł����F	ø��,
����Ø��Øº���Ł��ºØ�ª�ÆłÆØ�Øł����łØœø��.ÆØœ-��ø�Ł��Ø��ª
�
º���łŁØ����,Æ��Æ�ºØ�Ø�ł����ł�ø̃
�ł�œ���Ø��,�����ø�æØ��
Æ���
�Æ�ø���ø��Ł�æŁ�œFTZM\GÆ����Ł�æŁ����łØø����Ø��.
�ł���������ÆÆØœ-��ø�ŁºØ�Ø�ł��Ø�łØ�Øł�æ�ł�œØœ,���æ�
Æø
��łÆ�Æªø��Ł�æŁ����łØø����Ø��113.

�Øœ�
���ø�ÆØœ-��ø�Ł�Ø�Øº����Æ�
Ø����œØ��ºØ��Ø����łÆØœ-
��ø�ŁÆ�Æ
�����ø�ºA�œ�Ø��ł,ø��Ø�Øø��œ
��œ�
łºA�œ�Ø��ł
ÆœØ�ØłœØ�Øłœ�,º�Øø�Ø������œÆœ��ł�æ��Ø.��	�œF�ł�Ø��ł�Ø��ł
Ø�Øł����łØœ��ø��ÆØ�ø�Ø��łØ�Øł�ø�Ø���º�Øœ�����,º����Æª�œ��
�œ��Ø	,ø�Ø�	����Ø	Æ�º�Ø�œØ��łØ	?ø��œ-���œ
Æ�æØÆ�œ��F��Ø���
�Fœ�ºA�œ�ø��Ø�ł��Æ����Ø�Øł�:��	����œºA��ø�œ���ºœø
��ł,
��Æ
Ø�œ��Ł�æŁø����Ø��ø�����-ØªØ��Ø������Ł�æŁ����łØø�ºœÆ
���ØØ�œł����F	ø��)��ø
��Ø	���Ł�æŁ�Ø�	Øª�Ø	���(,��ø��
ºA�œ��Fœ��ø
�ł�œ�Ł�æŁ����ØŁ�æŁø�	ø����Ø���Æ�Ø��œF�ł
�ø�œ���ºœø
��ł�ª�Ø�œ,����œ�ŒºA�����Ø��łº�æ�ÆF�ŁØÆØœø��
ÆªÆł��æ
���Ø������?�œ��Ø	�ÆªœF	Æ����ø���œ����Ø�Øº��Ø	
�æFÆª����ºłØÆªÆł��ª����œØ�ø��Ø�ł���Æ����ø����	���
Ø�łØ�Øł����łØœ.�	�œºA��Ø�ł������ºœø
��ł�ª�Ø�œ,º���łÆ
����
�ł�ø���,��ØØøÆºŒºªØ���ÆØ���ºł��
�Æœ����ÆØ�ºØ�Ø��ª�Æł
ÆØ�Øł����łØœ.ºA��ø��
��ł����Ł����ø�
øØ���ø
��łÆ�Æª,���łŒ

øØ�œ���œ,�	�	���Ø��Øª������ł
Ø���Ø,��ÆØ��ºŒø�����
�œºA���Ø�œ���ł�Ø�Øł�,�ºØłºØÆ����ł�Ø���œ�F	Æ�Æø�	ø�Æ.º�Øø
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112ø	.

113ø	,Æ�’831�-.833



��ª�Ø�ł�Ø�Ø,Ø��ł�œØ��Ø
Øª�œÆ��ł�º�������
�œ���Ø��,�ø
�ł�
����Ø����ØÆ�ł.Æ
��������øœœÆØ�Æ�Ø���łœ�º�œØ��łØ	���Ø��
�
�Ø����,øº��Øø��ª�Ø��Ø�����F�ÆœAØœø�"���łØ�œ"Æ���
��Ø��œ��ª�Øœø�Ø�
øØ�œ���œÆ�Æª.��Ø
������,�Ø��º�Ø�œØ��łØ	
ÆŁ�æŁ�����
.

���œ��œ,�	�
�����ø�F��Ø�ø�F��œ�œºA��œØ�ø��Ø�ł��,
�Æ�ø��œ�Ł�æŁ������œF�ł�
ø���œ���œ,������Ø�ø���ø�Ø��
�œFøÆœÆ�ºł
Æ�ª�Ø�	���æ
����łØø��Ł�æŁº�Øø�ºœÆ�-ØªØ�Ø��ł
����łØ,��ØØøÆ���ºœ��ø������łØ�œ�º��łºØÆØ�,�łÆ�œłºØÆ����ł
�łºØÆ�Ø�ØłœØ�œ,ø�łØ�Ø�
���ºØ��Ø
�������Ø�ł��������ł�Ł�æŁ
ø��ø�	,��������Ø�øØ���-ªœ,ºØøł��,ª�Ø��,Æ
Øł�ÆØ�
����œ�Øª
���łŒ�ø��œ�Ł�æŁ,�º�������F�Ø	�œłºØÆ�Ø�ØłœØ�œ.Æ�øł�łºØÆ
��ø��,���œ�F	Æø�Ø�œł
ØøØ	,øº��Ø�æ��ø�Ø�ł���ø�ØłÆ�œ
Æ���ºœ�ø��œ�Ł�æŁ.��Ø�
�����ø�F�,�	º�,Øø��Ø�ł���º�Ø�œØ��łØ	
ÆŁ�æŁ�����
.


ø�Æ��F�ºØ�ø��ŁŁØł����Æ
��œºA�œ�Ø��ł.�Ø-��øł��æØ�
��	��øœ�œÆØ���Æ�œ�º�Ø�œØ��łØ	ºØºA�œ�Ø�ł������œ�œ�
����
�ø�F�ø��Ø���Ø�,øº�Fœº�ø������ÆØ��œ�ø��œ	ø�ªØ�Ø�º�Ø�œ
Ø��łØ	º�øł��Øø�œœÆØœ�.�œ
��œ�
łºA�œ�ø��Ø�ł���Fœ�Øº���
�æF�ø��ŁŁØł�����Ø��æ����ª�Ø�œÆªÆł���F�ø��Ø�Øł�.Æ�ªł
ºA��Øª��ø��Ø��ł,�Øœ���œ
��œ�
ł�æØÆ�œ�
ł�œ������œ�œ���ºœ
����
.ÆØœ-��ø�Ł�Ø�Øº���Æ
���œ����łø��łæ	�-ØªØ�Ø�ł��Æº�
����Æ���ºœ����
,��Æª���Ø���ÆØ�øœØ�
����œø�Ø��F��œ�����
�œºA�œ�.�	Æ�ªłºA�����łøœ�Øœ����Ø
��
�œ�æ�Ø��œÆ�����
�ł
��ª�Ø.�	���æÆ�łØ	ºØœº�Øœ�ø���
�ł���ª�Ø�Ø��
ø���œ���œ,
��Ø�
�����ł�ø����Ø�ø����œ�œºA��œØ�ø��ø
�ł���Ø��.��Ø�Øø�
��,æÆØł���Ø
ø�Ø�ł��,Æº�Æ�º�Øø��ª�Ø�,�œºA��ø
�ł�œ�Ł�æŁ
����łØø����Ø��º�Øø���ºœÆ���Øº���F	ø���-ØªØØ��ł���Ø��
����łØ.�	����Æ�ªÆłØ	,��Ø���Ø����F��Ø��łø
��ł��ø��Ø�Øł�
�ø��,���ł�����Ø��ø
�łŁ�æŁ�ª�	Æ��łœ�����łØœ�º�ªÆł��F�,���
��æ�œÆØŁ�Ø��Ø�ø��.�º����	,ºº�ø�F�œºA��æ�ÆF�ŁØÆØœØª��
Æ�øł����ºœ����
,Øø��������ªØ���ºA����ÆF�ŁØÆØœ�ø�łœ.
Æ�ªłºA��æ�ÆF�ŁØÆØœØª��,�Æ�ªł�Øªø�ÆæØæ��Ø�ÆØœ-��ø�Ł
Øº����ÆøºA����ÆF�ŁØÆØœ�ø�łœ,�Ø����	��
�Øł�œ�œØ��ÆØœ-
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��ø�Ł��
��Ø���łŒÆØł�ł�ø���œ��ÆªœØ�œ��ªłø�œ,���Ø���
��æ���œÆ�øł��œ�F��œ�����Ø-�œ�F��œ�ø�ªłØøœ����łØ�œ.

�æØº�	,�œ��ø�����	�ºA�œ�ø��Ø�ł��Æº�����ÆŁØÆ��ÆŁÆ�ø�
Ø�Øłœ��Ø�Øº���æF�ÆØœ-��ø�Ł���Ø��ºł��ª�Ø�œØ�œłÆªÆłŁÆ�
ø�Ø�Øłœ�.�ªÆł�Ø�Øº���
���œœ���œ�æ�-�ªØ�,Æ��
�ø�Ø���øł
����ª���ł�Ø�œø�ª����ØÆØœ-��ø�ŁºØ�Ø�ł���œºA��Ø��łØ�Øł�
���łØœø�Ø���ø��œÆ�ª�Ø��œ�Ł�æŁ����łØø��Ø��ł����łØø�
���Ø��;�ŒFœº��	ø�ªÆł�Ø���ÆØ��œ��������ªœ,øº��Ø���œÆłłºØ
ºA�œ�Ø�ł���Fœ��ø�œø
��ł�ª�Ø�,�Ø����	��ºłØºØ�Ø��ª�Æł
ÆØ�Øł����łØœø����º��Ø��Ø����Øœ����œ�º�œØ��łØ	.�F	��øØ��ÆØ
�ª��
ł�œÆ�F�YKPZGQ,Æ�ªł����Ø	�ÆªœF	��ÆØºA�œ�
�æ�ÆF�ŁØÆØœø��Ø�ł��.�Ø-��øł���łÆÆØŁ
�����ºØº�
��ł
Æ��ª�Ø��Ø��œF�ł�Æ�Æ�ªœø
��ł�ª�Ø�œø����Ø��,�Œ�ø��	
��Æ�ºØ�Ø�ł���œF�ł���ØŁ�æŁ���łØ�ø��.��ØºŒ,Æ�ªłÆØł�ł
�ÆªœØº���ł�Ø-��øł��Æ�ÆÆØŁ
��ºØœ���œ�æ�-�ªØ�,ø��Ø��ø
��ł
��A�Ø�Øł����łØœ,�Ø��º���,ºŁ�œ���ªªØ	,��ø��Ø�,ºŁ�œ��Æ�łØ	.

.2KK[GPGFBV[ZK[NPCIQMGGR\FKGXZCVSKYF

�ø����	Ø�Øł��Ø����łØœ�	���ø�Ø���œ�łłÆ��øłØ	��æ�Ø	.Æ�æØ��
���łØ��Øœ,��ø�,�œ�łł�ø��œ����łØ�œÆ��øłø���A�Ø�Øł�œ:æ�ł
�º����
Øł��Ø	ø�łºÆØ"Øªø�F�";Ł��æ�º����Øª�ÆØ��Ø��ØøØ	
Æ�ø
�ØÆFæÆ��;ºłŁØæØ��ªØ	ø��º���œ
Øœ�Œø���œ
�œ,�º���Ø	�œ��Ø	
ÆªÆł��������
��ªłøØ	��º���œ
Øœ�Œ���łŒ
Øœ�Œ��œ
�œ;��
ØłØ
æ�Øł�ø�
��Ø	œØªF	�����Ø�œ��æ
łØ	ÆÆ�łæ�.�Æ
�ºA�œ�Ø��łøœ��ł
�Ø�Øº���ø�ø�Æ
�-�ł��Ø��	Æ��łØ	���,��æFÆ�ÆØœ���łØ�œ�ø�
�Ø�Øł�œø�ª���Æ�	.�ªØ���ÆØ��łœØø����Øœ��Æø�ł�ø��æ�Ø-ªØ�
��łØ��F	���łłØ	ø���œª���œ�ø���ø�œ�łł�Æ�æ�-�ªØ�Æ�F�
YKPZGQ,œ�Œ��łœ�œ��œ����Ø��øØ��øÆ�Æ
�ºA�œ�Ø��łÆ�æØÆ�œØ�	.

Æ�æ�-�ªØ�Æ�F�CCC Information Services, Inc., v.MacleanHunter

Market Reports, Inc.114Ø�ł�łº�œ�ł�łØ	�ø�F�Æ�ł��œ-�ÆłØœ
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114CCC Info. Servs., Inc. v. Maclean Hunter MKt. Reports, Inc., 44 F.3d 61 (2d
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178Niva Elkin-Koren, Of Scientific Claims and Proprietary Rights: Lessons from
the Dead Sea Scrolls Case, 38 HOUS. L. REV. 445, 455-456 (2001) (‘‘The

purpose of Qimron’s project was to discover and ascertain the original ancient

text as it was. A translation is never identical to the original work, although it is a

derivative work based on the original... The laborious work invested by Qimron

in reconstructing the scroll was indeed creative, reflecting scholarly analysis,

discretion, and choices. But so was the work of the scientists who engaged in

mapping the human genome, and so was the work of Albert Einstein and

Sigmund Freud who were never accorded any copyrights in their groundbreaking

theses. Creativity cannot distinguish expression from unprotected ideas’’).
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