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2MUTHUCUMARASWAMY SORNARAJAH, THE INTERNATIONAL LAW ON FOREIGN INVEST-

MENT 8 (3rd ed. 2010): ‘‘Foreign investment involves the transfer of tangible or

intangible assets from one country to another for the purpose of their use in

that country to generate wealth under the total or partial control of the assets’’.
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8ł��:ABRAHAM FELLER, THE MEXICAN CLAIMS COMMISSIONS, 1923-1934 (1935 rep.
1971); JOSÉ PRIETO, LAS RECLAMACIONES INTERNACIONALES POR INTERESES EXTRANJE-

ROS EN SOCIEDADES MEXICANAS 54 (1947); Raúl B. Manaut, México 1920-1945.
La Expropiación Petrolera y la Reinserción deMéxico al Sistema Internacional,
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72/view.php.
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14‘‘Under the leadership of the Prime Minister and the Minister of Energy and

Water Resources, a regulatory framework meeting these objectives has been

overwhelmingly approved by the Israeli cabinet and yesterday was presented

to the Knesset. It is imperative that the government of Israel follow through on

this approved framework without further delay. Noble Energy remains fully

prepared, and is well positioned, to take the actions necessary to protect the value

of its assets.’’ Noble Energy Provides Statement on Regulatory Framework in
Israel, NASDAQ GLOBENEWSWIRE (Nov. 3, 2015), http://globenewswire.com/news-

release/2015/09/03/765949/10148223/en/Noble-Energy-Provides-Statement-on-

Regulatory-Framework-in-Israel.html.
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17Certain German Interests in Polish Upper Silesia, Germany v. Poland, Merits,

Judgment, (1926) P.C.I.J. Ser. A No. 7, I.C.G.J. 241 (P.C.I.J. 1926), May 25,

1926, paras. 37, 38, 43)�
��:��F�German Interests in Polish Upper Silesia(.
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Injuries to Aliens, in INTERNATIONAL LAW OF STATE RESPONSIBILITY FOR INJURIES TO

ALIENS 15 (Richard Lillich, ed., 1983); Note from the U.S. Secretary of State to

the Mexican Ambassador in Washington, 21.7.1938, in LOUIS SOHN & THOMAS

BUERGENTHAL, INTERNATIONAL PROTECTIONOF HUMAN RIGHTS 96 (1973): ‘‘The taking

of property without compensation is not expropriation. It is confiscation’’.

29ª�ŁłØ�œ�Æ���œ�
��-ØªØ
�ø�Ł�ł��æ�Æ�)1824Z1906(,�
Ø���łºÆœ�ø�Ø
Øæ�ª�œ:�ł���Ø-

œ�łÆ�œÆ��F�Ø

��Ø�F�ø�
�ªØ�
��ł�œ,�øAØ��ÆØ��łØ�����F�.
ł��:DONALD R. SHEA, THE CALVO CLAUSE 19-20 (1984).




"�ªØ��œÆªłŒ��Øœ��"�º�
�ªØ��œ
����ØæŁØ�œ�ø�ÆłZÆ�����œ

��Ł�œø�
��łœ
º��Øœ�ª���œø���æª�œ
��"�,øÆ
�
��
���ł�Æ
��ÆŁ�.�ª�ÆłÆ�æ�ºØ��Æ
��Ł�œ
ø�łØ��æ��Fœ"
łØÆ���œ
œ�ØªØœ��
���ł�œ-
ŁÆ��
��øł",�
��ª�ØøØ��œ�º�Ø�œØ
�ø�
�ªØ��œ�
��Ø�
�
��ØŁÆ��������Ø����ł��ø��ø�ÆØ���
30.�
��Ł�œø�
��łœ

º��Øœ�Ø�ºØª��œ����FÆ,���ø
Ø��ØøŁ���ºØ�æ�ł�ª��ø�
��Ł�œ
Æ��œ�ºØA�Ø
Ø
Æº����
ø�Ø�Æ����º�ø
���
��Æ
F�Æ�ø�Ł

��
�Ø31.Æł�łø�Ø��
Ø

ªÆłœ��ØłÆøØ��Ø

��Ø�F�ø�
�ªØ�


��ł�œ,
Ø

ªÆł��œ��œ��
��Ł�œ���̄ł�œ�ª-�ªªØ�œ���øłØł�œØ�œ.
�º���ª
���ø��
��-ØªØ�ªØ��œø��ł�Ø
�
łÆ��
øØ�Æ�ªØ��œ�ł�œ,
Æ�øł��
æØłÆ�Z���º��æØ��
�ÆłZ�
�Øł�œ��ł�Ø
���æªØøØ��Ø


F��ªF�ø��ªØ�
�øł����
�Æ��Æ���
�œ
��Ø�
Æ�º�Ø�œ
�ł.
�Æ�ø���ø��ł��’Æ�Æ�ØøœØ:

"ºØª��,����ø��œłØÆ��Ø�œ�œłı��Ø�
Æłº�øÆ�Ø��Ø�ø�
œº�Øœ�ØÆ�łØœł��Ø
:�
æÆØł,��ø�,ø
�Æ��œ�æ�F��œ�����œ
�ø�ø�Øł
��ÆŁØ��œ
œ�øÆØ����Øº�œ
æÆØÆ
."32

º����Ø����
�����œ
����œø�ł��ÆØ�
�ªØ��œøœ�º�Æ��ª�œ
��ŁÆ�œ��
,º��-���
øØ�
�ª�ØÆæ��Ø
��,��łæ�����łØ��ø�ŁF�
łÆØ�
��æØ�Ææ��Ø
,ÆœØ-ªØ���łº��œÆ�łł�œ
��Ø���œ�œØªØ
�
��Ł�œ
�����œ,��ø�Æ�����œZ
œ�
���Ø���Ø��ł�œªØ����ŁØ�œ�łØ��œÆØ�

17

����Ø�ø�ŁØ�Zœø�"�
œł���œÆ�Ø���Ø��œÆ�øØ�Ø��łØ�

30ł��,��ø�,�œ

��Ł�œ
Æ��œ:UNCTAD Board, Res. 88 (XII), 11 I.L.M. 1475

(1972); Permanent Sovereignty over Natural Resources, G.A. Res. 3171 (XXVIII),
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of the European Convention on Human Rights, 1981(2) HUM. RTS. L.J. 37, 55.

46Rosalyn Higgins, The Taking of Property by the State: Recent Developments
in International Law, 176 RECUEIL DES COURS 259, 324 (1982).
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‘‘Every natural or legal person is entitled to the peaceful enjoyment
of his possessions. No one shall be deprived of his possessions
except in the public interest and subject to the conditions provided
for by law and by the general principles of international law.

The preceding provisions shall not, however, in any way impair the
right of a State to enforce such laws as it deems necessary to control
the use of property in accordance with the general interest or to
secure the payment of taxes or other contributions or penalties.’’
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�ø�Tre Traktörer�ø�Ferdin,ø
��ºł���Ø�,53�Ø
�ØŁØÆ

��Ø�

Ø
�Ø�æØœ,���Øø��ł�œ
��ªØ�ø�Ł

�ªØ�
��œł�ÆØªØ

����Ø��ØłÆ
�º�Ø�œøØø�Æ��Ø
�ºæØ�)
�Øº����º�ł�œ
�ºæ��
�
øºØł�,��æ�Æ�Æ�Øæ�Ø�ø��Ø�,�ø��œ�œF��ª��ºª��
(.��-º�

��Ø��œ
��ªł�ø�ºø��Ø�œ.����œ��œ,Æ��F�Papamichalopoulos

54


Ø
Æł�łºØ
œ�Øæ
EF-VYJGø��ª��œ
����Ø���-ØªØ�Æ�ØA�,
ø��øº
Ø�œł��øłØ�ø�
,�Æ�Øø
����Ø�Ø�º���Ø
��œÆ����º�ø
�
�
�ºæØ���Æ�Ø�
�ł�œłø�Øœ��
��œ�,�º����
Æ�
�œ�º�Ø�œØ
�
ºÆ��Ø�.

23

����Ø�ø�ŁØ�Zœø�"�
œł���œÆ�Ø���Ø��œÆ�øØ�Ø��łØ�

51ł��ªØ��Æ��ª
��Æ�Aœ-
ª�œø��º�����łª��ł�ØŁœ
�ø�Ł
ÆØ�����Ø
ÆØøł��"��ª�œÆØ�łœł�ø��Ø�œ���Ø��Aœ
ª�œ
�ø�ŁØ�œø��Øæ���-ØªØ�Æł�œ

��"9)20.2.2011(mof.gov.il/Committees/PreviouslyCommittees/PhysicsPolicy

Committee/ServedOpinionAfterTuta_MachonKonkord.pdf.

52Æ�Æ�ØøœØ,��Ø�
"ø32,�æ’.24

53ł����Ø�
"ø.47

54ł���
��
"ø113�
ŁæŁø�Øª
.



����
�
ª���
ø����
�
��ØªÆ�Ø�œÆ
�ªłœæ��
��Ø�
:�̃�
����ł�œ-
ŁÆ�ø�Øª�øłª
œøœØ�œ
����Ø�œ,
��ł�F
�
�Ø�ø�Øøł���łæ�Æ-6
Æ�Æł��ł2014"
��Ø�œ��œ�ÆŁ����œÆøł���º�Ø�œ
��Ł"55.

��Ø�œ

���ł�œ
ŁØ�����ÆøØ�º�Ø�œ��Ł����ØØ�º�Ø�œ�œ
��Æ
�æ�
��ªØ�
ÆŁ����œÆªłŒø�
�ªœ�łÆ�Ø�œÆ��Ø�œ��Ł����Ø�œÆæº��Ø�
øÆØ�000,500�-000,500,7ª��ł,�º����Øæ�œÆØŁ��
��œ���œ�ŁØÆ

��Ø��œ)ÆØ�,ÆØÆø
,Æ���œ��Ł(.
��Æ
�æ�ÆŁ����œ
�Ł�
��
�ÆøØ��ªøØ��Œ����Æ��Ø�º�Ø�œF��œ,��º��
ø��
���Ø�
�ª�ÆłÆ��Ø�
Æ�
�œ
�º�Ø�œøłºø�Æ��Ø
�º�Ø�œ
F��œ.����Ø��ł�

ºØ�Ø���Ø�
Æ�
�œ
�º�œ,øº��ª�ÆłÆ�łÆ�Ø�œ,���Æ��ł�œ��Æœø���Ø�,
�
æº��Ø�
�ªłøØ��ł�Ø��º��ł
�ł���ł�Ø��F��œ�øF

�ª�Æłœ.����
Øø�Æ���º��ł
�����.��ø�,º�Øø��łæ�Æ-25.2.2014,Fœº�ø�Æł

Ł�
Ø�æØœ��œ��Ø�����ªÆªłØøœ
�łÆ�œ,�
œ���
œ
�ø�Ø�œ
łøØ��
��Ø��øØ�,�
ø�œłÆ���Ø�
Æ�
�œ
�º�œ56.

æØłœ
��ÆÆØøł�����ªœºØ
��Ø��œÆœ��ØªØ
����Ø��œ����æ�ø�

Æ�Ø
.�ª�ÆłÆ��Ø��œÆ��ł
ø���Øæ�œ-��Øæ�œ:���ºœ���
�øØ��Ø
øØŁœ
�Øæ�Ø,���ºœ���
��Ø�Æ
�Æł�œ
��Ø�œ��º�ł����º�Ø�œØ
�
��-��œ�����Ø�Øłœ�������,�����-ØªØ
�Æ�œº��œ
��ø�Øœ��F��,
�
Øª��ª�Ł�Ø
.ª���Æł
�ªØ�
Æ��ø��Øœ���ø
��
ŁÆ�Ø,ø��łæ�
Æ��ªøØ��Ø2015,
œłØ�ºØ"
œ�
��œ
��ø�
���ł���œØ
Æœ���
��

ŁÆ�Ø
Fœ
��Ø
�Æ�œØ���Æøœ.
����Ø���ÆØ�Ø���
Ø�ªł�ªØ�Ø�œ
��ø�œØœº���œ�ø��
,��æł�øF
��ŁØÆØœ,����
Æ�Æ�ŁØ��æªł

��Øœø�Ø�Æ
ºªØ�æ��œ��łºØ�ø
��
ŁÆ�Ø"57.����œ,�Æ�Ø�œ�
ø�
�ø�Ł
ÆØ�-����Ø,��æłœØ�����Ø�ØÆØ�łø�Ø�œ
�ªØ�
,����
��
��ł�Ææ���ø�ªÆł�łØÆ�Ø��Ø��œÆ�øØ�Ø�
�łØ�,�Ø���Ø��ł�A�ŁØ.

24

��ÆłŁ��’�
ł���ÆØı����Ø�ø�ŁØ�Zœø�"�

55�ªØ�œØøł��,�øłª
œøœØ�œ
����Ø�œ,
��ł�Ø
�
�Ø�,�Ø�
����ł�œŁÆ�"
��Ø�œ
��œ�ÆŁ����œÆøł���º�Ø�œ
��Ł")6.2.2014(energy.gov.il/Subjects/OilSearch/

Documents/OilRightsGuarantee.pdf.

56ł��øŁF�Æ�Ł"���Æ�����Ø�
��Ø���
��Øª�łÆ�œø���Ø�Ø�Ø��ª��ł"DNGCS25.2.2014
www.globes.co.il/news/article.aspx?did=1000920064#fromelement=hp_folders_4621:

"���Æ�����Ø�
��Ø���
��Øª�łÆ�œø���Ø�Ø�Ø��ª��ł.
�ø���œ
Ø�ºØ
ø�œ��œ
�����ªœÆœ�º�Øœ
�Æ�ª
,�
����
����F�Ø
��ŁØº���ÆŁ��œłØøØ��
�Ø��øØ�ø�Øœ�
�
��
��Øł��ØªØ
�ªØ�
."

57�Æł
�ªØ�
,��Ø�
"ø10,Æ��’.18



"º��-Æł��
��ø�ªØ�
�Ø�
łø�Øœ�
æœœł����łØ�ø�Ł

����ØºªØ
�
œ�����Æ�œØ

ÆØ�-����Ø�œ58.��ØºŒ
�Æ��
�Æ�
������Æ�ł

��ªØ�ø��Ł���ª
�øØ�
�ł
øœº���ºªØø�Ø�
ø��
�œ�º�Ø�œØ�
)���F�œ���
Z��
��ªØ�
�����ł�Ø��
�łœ
(.

Æ�Ø�Ø���ł�œ,º�øł�ªØ�
��Łœ��A�ø���ªØ�ø��Ø�Æ�
�œ�,øº�
��ª�
�����Æ�º�Ø�œ
�øØ�,
ø��
øœØÆ��
Ø���Æø�Æ�æ�Ø�

øØ��F�
��ŁÆłØ�ø
�ªØ�
��łºœÆœ��Ø

œøł�œ�Ø�����øłØ���ª
�œ
�øŒ
��Ø��œÆ
ø�
59.
�æØ

ÆØ�-����Øœ�Æ�œºØ��ª�æªłœØ
���Øæ�ØØ
A

��
��æAØœøœ��̇k
�œ
�øØ�
�łÆ�Ø��F�����œ�
��ªø�������œ�º�Ø�œ
Æ���œ���œ
ø�ØŁ
Æ
ø�œ�60.

�æ��Ø

�łŁØ��łØœø�øØ��ØøØŁœ
�Øæ�ØØø��Ø�łÆØ�,�
Ø��ª��

Æ�����Ø�
�Æ�æØ

�Ææ�ł�œ.�ł��’
Øłø�Øœ��œ
�æØ

ÆØ�-
����ØœÆ��ø��
,��æ�œ��æº�œØ�
�œ
���łÆØ�æ���ª
��:

25

����Ø�ø�ŁØ�Zœø�"�
œł���œÆ�Ø���Ø��œÆ�øØ�Ø��łØ�

58Æ�łøœShufeldtª�ÆłÆ��ł���łØ�ØÆ���ØºØ���
�œøł�Æ�ªØ�œ���Ł��
.���ł
œ��œ���
��ØŁ

�ªØ�

��ł�œ�
�Ø��œ
�ØºØ��,���œÆŁł����

œ��


��æº�œ.º�øł
�Ø�

�łø
���Ø�łº�
ÆØ�-����Øœ,
���œ

Ł��
ºØ
��Ø�
�

��
Æ���
�º����ø
�Ø
,
�
A
����
ø�
łØÆ��
���Ø,
ªÆł��æ��œ
��øł�Ø�œ
ÆØ�łœ
øØ��ŁØœ
ÆØ�-����Øœ.�łº�œ
Æ�łł�œ,Æª��œ
�œ
Ł��
,�æ

Æ��ł
ø�Ø�
�øœ��œ�ø�Ø��Ø�:‘‘This may be quite true from a national point

of view but not from an international point of view, for ‘it is a settled principle

of international law that a sovereign can not be permitted to set up one of his

own municipal laws as a bar to a claim by a sovereign for a wrong done to the

latter’s subject’...’’ Shufeldt claim (Guatemala, USA), July 24, 1930, Reports

of International Arbitral Awards, vol. II, 1079, 1098.

59��ÆªØ�
ø��
ø�Æ��
Æ��F�Aminoil,�
��
"ø.93ł���œ
ªØ���
��Æ���2)Æ()1(.

60Archer Daniels Midland Company and Tate & Lyle Ingredients Americas, Inc.

v. United Mexican States, ICSID Case No. ARB(AF)/04/5, Nov. 21, 2007,
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17, 2012), http://economia.elpais.com/economia/2012/04/16/actualidad/133459

0509_507539.html.



�ÆøØª
,��øłÆ�Øœ�Ø
ł�A�ŁØ,Æ
���œøØ��ª�œæÆØł���º�

��Æª�œ
Øª���œÆ���ªÆ�œ

��Ł
,Ø
Ø���

���F�
�
øØ��œ
œ����œ�
�Łł�œ
ł��Ø�œ."71


�ªł�œ�æ���
�����œ��œ���œ���Øł�øØ�ø��Ø�,�Æ�æØÆ�œ�æ�Ø��œ
Fœº�ø��ø�œØøł��œ�º���
��º�Øø�
�
�ł��ŁØ�
,������Æœ�ŒºŒ
Æ�º�Ø�œØ
�ø�
�ºF�Ø�œ.
ªÆłÆ��Ł���º�
�œA
ø��Ø�
�æº�ÆØ��12
Æ����æŁ2015ÆØ��øłª
��ł�F

Øøł��Øœ�ÆØ���Ø�Ø�Æłœ"��Æ�
��ł�’Ø",
º���"�Ø��Ø-ªłŒ"Æ����œ-
���Ø���Øœ��øª

��"�AØœ�"72.

�ª�Æłº��Æ��ł��Ł��Ø��Ø�æºæ�ºØ�Æ�œØªæÆØÆ
ø��

��ÆªœØœ��


ø��œÆ�Øœ��
�Æ
œ�����æº�.��ø�:
�����

ø�
ø�

æº��Ø�
��æº�Ø�œæ�Ø��ø��Ø�º��łø�Ø�œ
�ªØ�
�
œ�łÆ��
Æ��ø�Ø�º����Øº�œ
�Øœ��
������
ªłŒ
���łŁØÆØœøÆ
Æ�ł�

�øØ��œ���ø�œ
�Øœ��?

�.��œ���ª,F�œ��øł�œøÆ��ÆØ�Øł��)º����øÆłº�º�Ø,����
��
�æ��-ŁÆ�(œ��ØŁ
�ªØ�
�
�ÆØł�ØªØ
ZÆ�������Ø��Æ��Z�œ

ø�ØŁ
Æ��ł�œ
��ł�F
,��-��œ�
����
�Ø�Łłæ
�ØÆ�łØ.
�ØæØ��
�ł�
ø�ŁØ�œ
ø�ØŁ
Æ���łØ��ł�F
��-ØªØ�ªØ�
Øº��
�
œÆ��
Æ�����œ�Ø
ł�øØœ,�ø�Øœ,���Ø��Æœ�Øæœ��
EF-VYJG,��Ø�æ�
ø��ªº�
Ø���Æ������øØÆ�º�Ø�œØ
�ø�
�ºF�Ø�œ.

�.��Æ��ÆØø�ł
Øø�������Ł�øØÆ�œ�Ø�����ØŁØœ����
º��ł�œ
��ł�F
.�øØÆ�œ���ø�Ø
,Æœ��Ø��æ�Ø�Ø�,�
�Ø��œ��ø�œØøł��
�œ��æ�Ø�ª����ø�

�
�
F���Z��ø�,��-��œ�æF���ªØ�

øº�
Æ��œ�Ø�ŁłæØ��æŁłŁ�F��ø�œ�Ø�.

Ł.��øł�
���œ��
ª�œ��øł�œøłø�Ø�œ
�ªØ�
ØŁØ����
�øØ��œ��Æ�œ
��æ��œ,º���
�ªœæº��Ø����łÆ�Ø�œ,º�Øø��ø
Æ-6Æ�Æł��ł2014

30

��ÆłŁ��’�
ł���ÆØı����Ø�ø�ŁØ�Zœø�"�

71�øłª
œøœØ�œ
����Ø�œ,
��ł�Ø
�
�Ø�"øŁł��
�æ’I/14’�AØœ�ªł��’"4)27.3.2014(
energy.gov.il/Subjects/OilSearch/Documents/LeviathanDarom.pdf)

ª�ø

�æ�
(.

72�Ø��-ªłŒł�ø���Æ�ºØ
Ø��Ø�Øœ�FÆ��
øØ�1.5�Ø�Ø�łªª��łÆø�œF�
ł�Æ�œ
Æ�Øœ��
���ł.
�łœ
œ�FÆ�œ��œ��øł��ªØ�
��œ���œ
æ�Ø�
�F�ÆøÆ�œA
.
�Ø��-ªłŒø�Ø�Æ�ºØ���ł��øø�Ø�Ø
Ø
��œ��ØªØ
���
ł��œø
øØ��4�Ø�Ø�łª
ª��łÆ�Øœ��
���ł.
ªØº
�"
��ø�
�Øøł
�œ�œA

��;ªł�Ø
�ÆØ�Æ�ª"DNGCS

16.8.2015www.globes.co.il/news/article.aspx?did=1001061263#fromelement=

hp_folders_585.



œ����œ��
�Ø��Æ�œØ-øºØ��œÆØ�æØ�øÆØ��øØ�Ø���ªØ��œ,Æ�Øł
º�øł�ª�ÆłÆ�ł�ØŁØ��ŁA��ł�Œ73.

Ø.Æ�Øø�ł��ł,�Ø��øº��ø�ªØ�
�ø�Ø
�����Æ�º�Ø�œØ
�ø��øØ�Ø���
��-ØªØ�ØŁœ��ªØ�ø�Ø���ºe��Ø���Ø
�Æ����ØøØł,º���
Ł�œ
�Æ��œ
��
�łœ
�ŁÆ�,��
���œłA�Ø����ı-��łı�ºª��
.

Ø�.�Ææ��)����ºA�œ�Ø��Ø74(,Øø�
ÆØ�Æ�øÆ��æ��Ø
ø����ØœØ�œł�Ø�œł
Æø�Ø�
��ł���œ,��ºØ
Ø��ªF�Æø�ÆØ�ł�ø��Ø�ø�
œ�œ��œ,�
Ø�

Ł��
ø�Ø��ø��øØ��ł��ł�œ�º�Ø�œ
�ª�Æ�ªØ�

��ł�œ������
Æ�Ø�Łłæ
�ØÆ�łØø�
�ªØ�

��ł�œ75.ª���
�ºŒ
Ø��Øł��ø���Øº�œ
ÆªØ�����Ø�łº�œ
�łº�
ÆØ�-����Ø�Fø�Ææºæ�ºØ
ø��œ)ICSID(.
Æ�ł
�
�ª�ÆłÆ
�Æ��œø
ŁØ�
��ø�œ��ł��A�Ø��øØAæØ�łØ�œ
Æ�ªØ�
,ø�Øł�
ÆØ�
øº�Ø�ł�Ø�º��øAł��œ���ªø�æØ�łØ�œ

31

����Ø�ø�ŁØ�Zœø�"�
œł���œÆ�Ø���Ø��œÆ�øØ�Ø��łØ�

73ł����Ø�
"ø55�
ŁæŁø�Øª
.

74�Øœ��
ÆØ�Æ�øÆ������Ø��œ��øłØ�œÆ�º�Ø�œØ�ø�
�øØ���F�ł���Ø.��ø�,
���ł��
��łæ�ø����ÆØ
���
���øłÆœ���
F��łœł��
�������Øœ��łØœÆø�
"��ØÆ",�øł�Æł
øAF�Øœ����œÆ�º�Ø�œ
�F�
ł���ØÆ
.Carlos C. Gutiérrez,

UnProblema deAcceso aMedicamentos: El Caso Imatinib (Glivec) en Colombia,
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diaeia20097_en.pdf.



�º�
ÆØ�
ø

�
ł�œ��
��Ø��ÆłØ��œø
�Øø����ł�Ø�Łłº��
œtłN
�������Æ�
ø���Ø
��æ��œ)ÆØ�%50�-%80(76.�Æł
øAF�Øœ
ø�æ
ÆF��ł�ÆøØAø�æØ�łØ�œÆ��ł��A�ØŁ��
ºØ��̄ł�œ��
�
Aœ

�ł
ø����
�
��
��
ø��œø��œ�
ÆØ���ł��A�Ø�øAFı.�Ł��œ

�Æł
,
ÆØ�

��ł��
�ÆØ�
øœF�����œ���
�œ
��øł�œ�
�Ø�
�œ
æ��Ø�
�æ�łF�ø�
���Æ��æ��œ
æØ�łØ�œ,ªÆłø�
A

�ł

ø��º�Ø�œØ
��F�ł���Ø
�����œ��-ØªØ
���
.��ø�œ��ł��A�Ø
��œ

�Ø�����F�:�Ł��œ
,
��̄ł�œ���ª�œ�Ł��ØÆłØ��œ
�ØÆ�ł,���º�

��Ø�
ºÆªØ�ø
�Øø����ł����º��æF
.º���ł,
�ł
����ºł��ÆªØ��,
�ŒÆ��ª���F�ØÆ�

�łº�
Æ�łı2015�œÆøœ��ł��A�Ø���øł
��ł���
ÆłØ��œ
ÆØ�-��łØ�Ø�
�Øø�Fł-��ª
º"ØªØªœ
�łº�
",�º��
æ�Ø�37)2(��º��Ø
Æ�łł�œø�
�łº�77.
�łº�

œÆææ
���æØ

�ª�œ,78ø��Ø
Øøæºæ�ºØ��øł��ł������Æ
ø��œ�Œ�øØÆ�œ�
��ł�œ��Æł��æ�łœ
�æ�łØœ�łØª�����øœ�œ���Ø���łØ�,º���

�Ø�Łłæ
�ØÆ�łØ.��œ�"�Ø�Łłæ�ØÆ�łØ"
Ø������ł�Æø�Øœ���łø�
Æ����Ø�ø��Ø�,�
ªÆł��œ��œ����Ø��œÆ�øØ�Ø�.ł��Ø�
ª�ØøºØ

32

��ÆłŁ��’�
ł���ÆØı����Ø�ø�ŁØ�Zœø�"�

76Philip Morris Brands Sàrl & Others v. Oriental Republic of Uruguay, ICSID

Case No. ARB/10/7, July 2, 2013, http://www.italaw.com/cases/460.

77Philip Morris Brand Sàrl & Others v. Oriental Republic of Uruguay, Procedural

Order No. 4, ICSID Case No. ARB/10/7, March 24, 2015, http://www.italaw.

com/sites/default/files/case-documents/italaw4218.pdf.

78Methanex Corporation v. United States of America, Decision of the Tribunal on

Petitions from Third Persons to Intervene as ‘‘Amici Curiae’’, January 15, 2001,

para. 49, http://www.italaw.com/sites/default/files/case-documents/ita0517_0.pdf:

‘‘There is an undoubtedly public interest in this arbitration. The substantive issues

extend far beyond those raised by the usual transnational arbitration between

commercial parties. This is not merely because one of the Disputing Parties is a

State: there are of course disputes involving States which are of no greater

general public importance than a dispute between private persons. The public

interest in this arbitration arises from its subject-matter, as powerfully suggested

in the Petitions. There is also a broader argument, as suggested by the

Respondent and Canada: the... arbitral process could benefit from being

perceived as more open or transparent; or conversely be harmed if seen as unduly

secretive. In this regard, the Tribunal’s willingness to receive amicus submissions

might support the process in general and this arbitration in particular; whereas

a blanket refusal could do positive harm’’.
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�F�)Escrache de Vázquez a Philip Morris en la ONU,

EL PAÍS (Sep. 30, 2015), http://www.elpais.com.uy/informacion/escrache-vazquez-

philip-morris-onu.html(:
‘‘...no es ético, señoras y señores, que en algunas circunstancias
tribunales de organismos multinacionales puedan priorizar aspectos
comerciales a la defensa de un derecho humano fundamental como
es la salud y es la vida...’’

80EMERIC DE VATTEL, THE LAW OF NATIONS, OR, PRINCIPLES OF THE LAW OF NATURE,

APPLIED TO THE CONDUCT AND AFFAIRS OF NATIONS AND SOVEREIGNS, WITH THREE

EARLY ESSAYS ON THE ORIGIN AND NATURE OF NATURAL LAW AND ON LUXURY, 1758,

298 (K. Haakonssen et al. eds., 2008): ‘‘Whoever uses a citizen ill, indirectly

offends the state, which is bound to protect this citizen; and the sovereign of

the latter should avenge his wrongs, punish the aggressor, and, if possible, oblige

him to make full reparation; since otherwise the citizen would not obtain the

great end of the civil association, which is safety’’.
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Lillich, The Current Status of State Responsibility for Injuries to Aliens, in
THE INTERNATIONAL LAWOF STATE RESPONSIBILITYFOR INJURIESTO ALIENS 15 (1983);

Paul Guggenheim, Les Principes de Droit International Public, 80 R.A.D.I. 5,

125 (1952); THOMAS HEFTI, LA PROTECTION DE LA PROPRIÉTÉ ÉTRANGÉRE EN DROIT

INTERNATIONAL PUBLIC 3-14 (1989).

83Alberto M. Aronovitz, The Procedural Status of Individuals in Diplomatic
Protection and in the European Convention on Human Rights: A Comparative

Study, 28 COMP. L. REV. 4, 15, 19 (1995))�
��:Aronovitz, The Procedural
Status of Individuals(.

84UN Charter, art. 2, http://www.un.org/en/documents/charter/index.shtml: ‘‘The

Organization and its Members, in pursuit of the Purposes stated in Article 1,

shall act in accordance with the following Principles... 4. All Members shall

refrain in their international relations from the threat or use of force against the

territorial integrity or political independence of any state, or in any other manner

inconsistent with the Purposes of the United Nations’’.
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86Mavrommatis Jerusalem Concessions (Merits), (1925) P.C.I.J. Ser. A No. 5, 40, 45.

87Aronovitz, The Procedural Status of Individuals,��Ø�
"ø83,Æ��’15;Civilian

War Claimants Ass’n. Ltd. v. The King, [1932] A.C. 14.

88�
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89International Centre for Settlement of Investment Disputes (ICSID), https://icsid.

worldbank.org/apps/ICSIDWEB/Pages/default.aspx.

90European Convention for the Protection of Human Rights and Fundamental




���

��łØ�Øœ��º�Ø�œ�ª�91.��ª
Øœł���œø��æ�ł�œ��
Æ��ØªØÆØŁ�Ø
Æ�º�œ
��Øª

ØøØł
ø�
�øØ�Ø�
�ÆøØ��
�ØøœÆØ��œ��ª
�ªØ��œ

��ł��œ,�øł��œœ�œœ��œ�ø�
����Æ�æªØ�ªØ�œ�.��œ���ª,Æ�æ�ł�œ
��ª�œ
��øł�œ�
�Øø�œ
�œØł
�Øœ�œ�����ł�Ø
ø�
�ªØ�
ø�ł�

���Ø�
,���ł��øØ�Ø�
�łØ�92.

��Øœ��
�łŁØ

����œÆFø�Ææºæ�ºØ
ø��œÆ�æ�ł�œøœ��ł���Ø�
���
ºØ��-�Ø-ł�Æ
œł��
ø�œÆ�œÆ�Æ�œ��Ø�
�
�œØœÆ
ø��œ
Ø�
�Ø��F�)ł���
��Æœœ-�ł
1(.����œ,Æ�æØÆ�œ�æ�Ø��œFœº�ø�øØ�
ø������Ø���ıÆ�Ø��Ø
ºæ�Ø,���Ø�ªØ���º�œÆÆØŁ���ŁØ�œłº�ø�,��-��œ
�
�øØŒ�Ø
��œ���Ø��œ�
�æ�łØœ.��œ���ª,Fœº�ø
�øØ�Ø���ı�
����
�º�Ø�œØ����Ø
œ�łÆ�œø�łø�Ø�œ
�ªØ�
��Ø��Æ�łØ�ø���Ø��œø��Ø�œ.
ºŒ,��ø�,œ��ØªØ
��Øº��Ø�����ı������œ�ªØ�œ-Øøł����
�Ø��œ
�æ��œØ
ø���ªœøøØ�æØ1,ºªØ�
�æØ��Ø
��œ��øŁł
�æø
Ø
F�
ÆŁł������
�æ��œÆ��.��ÆØ���

Ø��øºØ�Ø����ºłØ�Æ����

ø��œ
Æ���

�
ø����ł�œ-ŁÆ�,ª���œœ���Ø
���
��Ł,�º�Æ�Ø��Ø���łºÆØ�
ø��łØºØ�Æ�F
��
æ�œøØł�œØ��øł�œtłNØ����æ�łłÆø�ø�Ø�
�ºł�ºØ�Æ
ø�œ�ø�ÆØ�ł�Ø�F�.Æ�łØ���
Øø����øØ�Ø��Ø�ØÆ�œ
�æªłœØœ��-��œø�Ø�Ø�œØ
��łA�Ø�ÆŁA�
�ł�Œ��F����.�º�
�Ø�ªØ��

36

��ÆłŁ��’�
ł���ÆØı����Ø�ø�ŁØ�Zœø�"�

Freedoms (1950), http://www.echr.coe.int/Documents/Convention_ENG.pdf)�
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91American Convention on Human Rights, Adopted at the Inter-American

Specialized Conference on Human Rights, San José, Costa Rica (22.11.1969),

http://www.cidh.oas.org/Basicos/English/Basic3.American%20Convention.htm

)�
��:
���

��łØ�Øœ��º�Ø�œ�ª�(.

92æ’34����

�Øł��Øœ��º�Ø�œ�ª�,��Ø�
"ø90:
‘‘Individual applications. The Court may receive applications from
any person, nongovernmental organisation or group of individuals
claiming to be the victim of a violation by one of the High Contract-
ing Parties of the rights set forth in the Convention or the Protocols
thereto. The High Contracting Parties undertake not to hinder in any
way the effective exercise of this right.’’

æ’44����

��łØ�Øœ��º�Ø�œ�ª�,��Ø�
"ø91:
‘‘Any person or group of persons, or any nongovernmental entity
legally recognized in one or more member states of the Organization,
may lodge petitions with the Commission containing denunciations
or complaints of violation of this Convention by a State Party.’’
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93Government of the State of Kuwait v. American Independent Oil Co. (Aminoil),

21 I.L.M. 976 (1982), para. 26)��Ø���
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94Corte Interamericana de Derechos Humanos, Caso Salvador Chiriboga v. Ecuador,

Sentencia de 6 de mayo de 2008 (Excepción Preliminar y Fondo), Ser. C No. 179,

para. 96, http://www.corteidh.or.cr/docs/casos/articulos/seriec_179_esp.pdf.

95ISI FOIGHEL, NATIONALIZATION 69 (1982): ‘‘Themajority of the nationalization laws of

the countries we have considered contain provisions concerning the liability of the

nationalizing state to pay compensation to those affected by the nationalization...’’.

96ł��,��ø�:Treaty of Friendship, Commerce and Navigation between the Republic of

China and United States of America, 1949, 25 U.N.T.S. 90, 100, art. 6.2: ‘‘The

property of nationals, corporations and associations of either high contracting party

shall not be taken... without due process of law and without the prompt payment of

just and effective compensation’’; Treaty between the United States of America and

Uruguay Concerning the Encouragement and Reciprocal Protection of Investments,

signed Nov. 4, 2005, entered into force Nov. 1, 2006, art. 6, http://tcc.export.gov/

Trade_Agreements/All_Trade_Agreements/Uruguay_BIT.asp: ‘‘Neither Party may

expropriate or nationalize a covered investment either directly or indirectly through

measures equivalent to expropriation or nationalization (‘expropriation’), except...

(c) on payment of prompt, adequate, and effective compensation...’’.
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97Diplomatic Note by Mexico, 24.10.1938, in C. NEALE RONNING, DERECHO Y

POLÍTICA EN LA DIPLOMACIA INTERAMERICANA 58 (1965): ‘‘Pagaremos cada dólar o

libra que valen las propiedades que hemos expropiado. Sin embargo, no con-

sideramos la expropiación del petróleo como un asunto de discussion ni objeto

de intervención diplomática’’.
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98North American Free Trade Agreement, in NAFTA Secretariat, https://www.

nafta-sec-alena.org/Home/Legal-Texts/North-American-Free-Trade-Agreement?

mvid=1&secid=539c50ef-51c1-489b-808b-9e20c9872d25#A1110:
‘‘Article 1110: Expropriation and Compensation

1. No Party may directly or indirectly nationalize or expropriate an
investment of an investor of another Party in its territory or take a
measure tantamount to nationalization or expropriation of such an
investment (‘expropriation’), except:

(a) for a public purpose;

(b) on a non-discriminatory basis;

(c) in accordance with due process of law and Article 1105(1); and

(d) on payment of compensation in accordance with paragraphs
2 through 6.’’

99Richard Lillich, The Valuation of Nationalized Property in International Law:
Toward a Consensus or More ‘‘Rich Chaos’’, in THE VALUATION OF NATIONALIZED

PROPERTY IN INTERNATIONAL LAW vol. 3, 184 (Richard Lillich ed., 1972): ‘‘...a

consensus existed in the international community to the effect that compensation

must be paid for nationalized property, and the key issue needing study was the

standards of valuation to be used in determining the amount of such compensation’’.
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120NEW ASPECTS OF INTERNATIONAL INVESTMENT LAW 118 (Philippe Kahn & Thomas

W.Wälde eds., 2004); Eyal Benvenisti & George W. Downs, The Empire’s New
Clothes: Political Economy and the Fragmentation of international Law, 60
STANFORD L. REV. 595, 611 (2007) (‘‘The impact of serial bilateralism is

particularly significant in the sphere of protection of foreign investments. Between

1988 and 2004, about 1900 bilateral investment treaties (BITs) were signed’’);

JEAN-PIERRE LAVIEC, PROTECTION ET PROMOTION DES INVESTISSEMENTS 241 (1985).
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%20BIT.pdf.
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‘‘3. Property of nationals and companies of either High Contracting
Party shall not be expropriated within the territories of the other
High Contracting Party except for a public purpose and with
payment of a just compensation. Such compensation shall represent
the equivalent of the property taken; it shall be accorded in an
effectively realizable form and without needless delay. Adequate
provision for the determination and payment of the said compensa-
tion must have been made no later than the time of the taking.’’
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"ø101,Æ��’.22

126Vienna Convention on the Law of Treaties, 1969, art. 26, https://treaties.un.

org/doc/Publication/UNTS/Volume%201155/volume-1155-I-18232-English.pdf:

‘‘‘Pacta sunt servanda’. Every treaty in force is binding upon the parties to it and

must be performed by them in good faith’’.

127Æ�Æ�ØøœØ,��Ø�
"ø32,�æ’.52

128ł��æ’38�-Statute of the International Court of Justice (http://www.icj-cij.org/

documents/index.php?p1=4&p2=2&p3=0):
‘‘The Court, whose function is to decide in accordance with
international law such disputes as are submitted to it, shall apply:

a. international conventions, whether general or particular, estab-
lishing rules expressly recognized by the contesting states;

b. international custom, as evidence of a general practice accepted
as law;

c. the general principles of law recognized by civilized nations;

d. subject to the provisions of Article 59, judicial decisions and the
teachings of the most highly qualified publicists of the various
nations, as subsidiary means for the determination of rules of law.’’
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129Case Concerning the Factory at Chorzów (Indemnity) (Merits), Judgment,

P.C.I.J. 1928 Ser. A No. 17, 29, 46-48)�
��:��F�Factory at Chorzów(.

130ø�,Æ��’47:
‘‘The essential principle contained in the actual notion of an illegal
act - a principle which seems to be established by international
practice and in particular by the decisions of arbitral tribunals - is
that reparation must, as far as possible, wipe out all the consequences
of the illegal act and reestablish the situation which would, in all
probability, have existed if that act had not been committed.’’

131ł��ªØ�øŁF�\CKTG\CKRNBGPKG\,��Ø�
"ø24,Æ��’132;Susan Marks, Expropriation:
Compensation and Asset Valuation, 1989 CAMB. L.J. 170: ‘‘Few would dispute

that international law draws a sharp distinction between a lawful and an

unlawful expropriation of foreign assets by a state’’.

132ªØ�øŁF�\CKTG\CKRNBGPKG\,��Ø�
"ø24,Æ��’.133
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http://unctad.org/en/Pages/DITC/GSP/About-GSP.aspx.

140US Suspends Argentina from Trade Preference Scheme, 16(12) BRIDGES

(March 28, 2012), http://www.ictsd.org/bridges-news/bridges/news/us-suspends-

argentina-from-trade-preference-scheme: ‘‘Trade frictions are on the rise between

Washington and Buenos Aires, after US President Barack Obama announced on

Monday that the US would be suspending Argentina from its Generalised System

of Preferences programme - which waives duties on thousands of imports from

developing countries - for failure to pay arbitration awards in two disputes

involving US investors’’.
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"ã��e�"
Ø����ø��Ł�
,
Ø�œø�Øœ���łø�º�Ø���øØ�Ø��łŁF��
�Ø�
����ªÆØ�-����Ø
øA
��
ø�
�ªØ��œ
�Æł�œÆ���
,���
Ø�150.���ª�
ø��øØ�Ø��łŁF��Ø��øA
����ª�ø��ªØ��œ,ÆØ�
Øœł���Øø�Ø�
�
�ªªØ������œ��Ø�
�Øº��Ø��
Ø�œ�ªº�
.æ�Ø�2)�(����œ�Ø�
ÆªÆłªØ�Ø
����œ�Æ�ºØ���

Ø�

æº�ÆØ�-����Øø��łŒÆØ��ªØ��œ151.��ØºŒ��Æłœ
��Ł,��
ºº�øœ
Ø
,�Ø�º�øł�ø�ŁØ�
Ø�œ�ª����
ÆØ�-����Øœ,�Æº��
�
Æ���
øÆ

�ªØ�

��ł�œ��Ł�œ�����

œ�FÆ�œ�
Ø���������
Æ
ø�œ
152.����œ,��ÆºªØ�ø�Ł�Ø���øØºØ��
øœ�øÆ����"ã��e�"
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tions, 30 DENV. J. INT’L L. & POL’Y 217 (2003).
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governed by international law, whether embodied in a single instrument or in two
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152Texaco Overseas Petroleum Company/California Asiatic Oil Company and the

Government of the Libyan Arab Republic, (1977) 104 J.D.I. 350, (1979) 53

I.L.R. 389, para. 48: ‘‘Thus, the internationalization of certain contracts entered

into between a State and a private person does not tend to confer upon a private

person competences comparable to those of a State but only certain capacities

which enable him to act internationally in order to invoke the rights which result
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ã��e�"ø����

ø�
Øº��
�
œF�æ��Øø�łØ�
Æ�Ø�:

�.
�łº�
øœ
���æ�ºœ�
ºłØ�Æ�ł
øØœ���æºæ�ŒÆØ�
�ªªØ��Æ
��Ø�
Æ
ø�
,�º�
ªØ�ø��œ
�łº�
œ�Ø�ÆÆ��
�ª��Ææºæ�Œ;

Æ."
��œ"
��Æ
�ø�ŁØøøłłÆØ�
�ªªØ�Æ���ª�łØºœ�ø����


ø�
.

)B(YCKTFCFSMOFF[YTFBKHGTZMBF\FBPGSPM\NEGQCSMSGMKOGBKHFEKQ
FKB\IKN


ł�Ø��
�����ł�œ
��ıø���øł�����Æ�øØ�Ø�,��-ØªØ
���œ
������
�Fø�Ææºæ�ºØ���ªłæ�º�œ�ø�ÆœØ-
�ø�Łø�
�ªØ�

��ł�œ�º����Ø


��Ø�F�.ªłŒ��œ��ø�œ��œ
Ø��Æ��Æ
æº�ÆØ�
�øØ��ÆØ�
�ªØ�


��ł�œæ�Ø�Æ�łł�œøØ�ł
ºØº�æºæ�ŒøØ�ł�ıÆØ�
�ªªØ�ÆØ�æ��Øł�ø���
�Fø���ø�
æº�

ø�
Ø�Æ��
ºł�
���Ø�łº�œÆ�łł�œ�Ø���Øœ��ªØ�


��ł�œ.�łº��œ��
�º���œ"�łº��œÆ�łł�œ�Æł-����Ø�œ")transnational

arbitration(,�
�Øº���œ�
Ø�œ�łº��œF��œ)º����łº��œ
-ICSID(��
�łº��œ�Ø��ª�œø����œ�ª-
���-ØªØ
�ªªØ�153.

�Ø�º���Ø�
ø
æ�Ø�Ø�
�Æ�Ø�ºØº�æºæ�ŒÆØ�
�ªªØ�Ø���
�
ºł�

���Ø�łº�
�Æł-����Øœ)�ª�ÆłÆæ��ø�forum prorogatum(Øº�����

�ł��œ
�Æ��œºØ
Æ�łł�œœœF��Æ�Øø
����Ø�ŁłŒ����œœ�Ø�
�œ


�ØºØ�
��Ø�F����Ø�łº��œØ
ø�
�ªØ�

��ł�œ154.

�øØÆ�œ�ø�æ�Ø�ØÆ�łł�œ�Æł-����ØœÆ��ŁœÆ�Ø��ª���º�
��Æª

ø�æ�ł�ªØ��œø
�Ø�ª�
ø��œ�ł�œ�Ø����Ø��œ�łº��œÆ�œØ-œ��Ø�œøÆ
�
Ø�º��
�øØ�Ø���º�œÆæ�ªł��Ø.Ææ�ł�œ�ø��

��ª
ºØ���Ø�ºØ���œłÆØ�
��łºØ�����ø��œø���Æ�ł�ÆÆ�Øł�œª��łŁØ�œ,����ø�Ø��Æ�F�����

55

����Ø�ø�ŁØ�Zœø�"�
œł���œÆ�Ø���Ø��œÆ�øØ�Ø��łØ�

153æ�Ø�º�
���ºłÆ�æ-ªØ�Aminoil,��Ø�
"ø93,Æ��’991,ø���Ø�ºØ
�ªªØ�

æºØ���
�ÆØł�Æ�łł�œ‘‘...any difference or dispute... between the Parties [i.e.,

Aminoil, the investor, and the host state Kuwait] concerning the interpretation

or execution hereof, or anything herein contained or in connection herewith, or

the rights or liabilities of either party hereunder’’.

154
��Æ
����œ
�ØºØ���Ø�F�Z�øł��
Æ�æ�łœ

��

ªØ����ŁØœ�º�Æ�æ�ł�œ
ÆØ�-����Ø�œ��ł�œZ�ø��
øÆŁł�œ�º�
�ªØ�
-
���������ª
�ªØ�

��ł�œ
�Æ��Ø�
Æ��ł����ł�Ø
,Øø��łŒø
��ł�ø����Ø��øœ�Ø�
œł��
Æ�æ�łœ
�łº��œØ
ø�
�ªØ�

��ł�œ.ł��:Aronovitz, Current Status of the Rule of

Exhaustion of Local Remedies,��Ø�
"ø25,Æ��’.76



��
Ø�Ø���ø�œØ�155.Æ�łØ���
Ø�ªØ��
�øØ�Ø��º���æ�Ø�Æ�łł�œº�
,
��-��œ�
Ø����
æº��œ
��łÆ�œ�
�ÆłÆ�łº��œØ
ø�
�ªØ�

��ł�œ.

Æ�øł�ªØ�ø��Ø�œ�æ��łº�œ
Æ�łł�œ,�Øœ��º���æ�Ø�Æ���


ø�

ø��Ø�ªØ��
��Ø
Ø

ªØ�ø�
�ªØ�

��ł�œ,���ªØ�ø��ªØ�
ø�ØøØœ,��
��Ø��øªØ��
Ø
Ø

�ø�Ł
ÆØ�-����Ø.�Øœ����Æ���œ
"�æ�łŁ�łØ
"
)lex mercatoriaZªØ���
�̄Ø
æ��łØ�Æ����æ�Ø�(156��º�ªØ���łøØ�æº�
��-ØªØ
�øØ��
�ªØ�
157.

�ª��œæºØ��ªØ�
��ł�œ�º���æ�Ø�Æ�łł�œ�ªØ��łÆ
æº����øØ�?

œø�Æ

Ø�øÆ�łØ�łÆØ�
�øØ�
��œ��ØªÆ��øAØº�º�ØłÆ,��ŁÆ�

ªÆłØ�
ø�œ��ø�Æ
��ªØ�
.Øœł
���,�łŁ��ø�ÆØ�ºæ�F�,ÆØªØ
�øØ�
�ø�Ø�
Ø����Ø�ªŁº�����Ø�œª�)��ø�,��Ø��ø,�
�
���ØÆ�ªø�
�ø�ÆØ-
ŁÆ���ø�
���
(ø�Ø�����ØÆØªØ
�ªØ�

��ł�œ.���ª�
���øł
��øØ�Ø��ø�œ��œœ��
�ªØ��œ
��ł��œ���ªœº����-�Æ�Ł�œ158.

56

��ÆłŁ��’�
ł���ÆØı����Ø�ø�ŁØ�Zœø�"�

155HowardMann, Stabilization in Investment Contracts: Rethinking the Context,
Reformulating the Result, INVESTMENT TREATY NEWS (Oct. 7, 2011), http://www.
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in the event of the Shaikh and the Company jointly agreeing that it is
desirable in the interest of both parties to make certain alterations,
deletions or additions to this Agreement.’’
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‘‘Concession shall not be annulled by the Government and the terms
therein contained shall not be altered either by general or special
legislation in the future, or by administrative measures or any other
acts whatever of the executive authorities’’; ‘‘This agreement shall be
construed in accordance with the Petroleum and Tax Laws and related
regulations in force on the date of execution. Any amendment to, or
repeal of such laws or regulations, shall not affect the contract rights
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or obligations of the contractor without its consent’’; ‘‘After the effective
date of this agreement, if there is a change in the domestic law that
results in a material adverse impact on the economic value derived
from operations by the contractor, the state (NOC) will ensure that the
contractor will derive the same economic benefits as it would have
derived if the change in law had not been affected’’; ‘‘No general or
particular measure, whether legislative or administrative, or any other
act of this kind emanating from the Iranian Government Authority,
central or local, can annul the present agreement, amend or modify its
provisions, prevent or hinder the necessary and effective performance
of its terms. The amendment or modification of this agreement shall
not take place except by the Agreement of the parties themselves’’;
‘‘The company shall submit to all existing and future legislation of the
U.S.S.R. in so far as special conditions are not provided by this
agreement. The government undertakes not to make any alteration in
the Agreement by Order, Decree, or other unilateral act at all except
with the Company’s consent’’; ‘‘Upon execution hereof by the parties,
this contract shall be a firm and binding agreement between the
Parties and shall not be amended or modified except by mutual
written consent’’; ‘‘The Administration shall not resume or expro-
priate or permit the resumption or expropriation of any asset (whether
movable or not) of the Company used in connection with any of its
operations under this Agreement, any of the products resulting from
such operations, the business of the Company or any shares held or
owned by any person in the Company.’’

ł��:Amaechi Nwokolo,Oil and Gas Law: Is there a Legal and Functional Value
for the Stabilisation Clause in International Petroleum Agreements? (Centre
for Energy, Petroleum and Minerals Law and Policy, Annual Review 8, 2004),

http://www.dundee.ac.uk/cepmlp/gateway/index.php?news=28033; GUIDO AJELLO,

LA CLAUSOLA DI STABILIZZAZIONE NEI TRATTATI E NEI CONTRATTI INTERNAZIONALI

23, 30 (unpublished doctoral thesis, Catania University, 2008).

160Andrea Shemberg, Stabilization Clauses andHumanRights 17 (a research project
conducted for IFC and the United Nations Special Representative to the Secretary
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General on Business and Human Rights, 2008); Abdullah Faruque, Validity and
Efficacy of Stabilisation Clauses - Legal Protection vs. Functional Value,

23(4) J. INT’L ARBITRATION 317 (2006).
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170ø�,Æ��’1052:
‘‘In consequence, and while I naturally hesitate to differ from a view
so skillfully constructed and persuasive as that contained in the Award,
good faith andmy professional conscience compel me to conclude that
although the nationalisation of Aminoil’s undertaking may otherwise
have been perfectly lawful, considered simply in its aspect of being an
act of State, it was nevertheless irreconcilable with the stabilization
clauses of a Concession that was still in force at the moment of the
take-over.’’

171ø�,Æ��’.1042
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174ø�,�æ’.146

175ø�,�æ’69)‘‘considerations of expediency and not of legality’’(.

176ø�,�æ’80Z91:

‘‘Awards almost always include a retrospective (as opposed to prospec-
tive) component. Non-pecuniary relief - including orders for specific
performance, contractual reformation, and pure declaratory relief - is
far less common. The traditional practice of awarding damages is a
function of several factors, including the terms of the relevant contract
or treaty, applicable law, and the greater ease of enforcing monetary
awards. Moreover, claimants frequently request damages, and tribunals
are constrained by the doctrine of ultra petita from employing remedies
that differ in kind from that which has been requested.’’

ł����:Brooks E. Allen, The Use of Non-pecuniary Remedies in WTODispute
Settlement: Lessons for Arbitral Practitioners, in PERFORMANCEASA REMEDY: NON-

MONETARY RELIEF IN INTERNATIONAL ARBITRATION 281, 294 (2011), http://www.sidley.

com/files/Publication/82968525-ac11-4ec3-b815-763a3d4208cc/Presentation/Publica-

tionAttachment/380384cc-5395-4f87-ba8f-783138314c33/14%20Part%20IV%20

Chapter%2018.pdf.
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181Æ�"ı96/2390YZSKYR’PEKR\K[ZBN,PKRFNPYZYTKK[ZBN,�"ª�
)2(625)2001(;
Danielle Marx, Takings and the Requirement of ‘‘Ongoing Public Purpose’’:
The Effect of the Constitutionalization of the Right to Property on the Law of

Takings, 36 ISR. L. REV. 149 (2002).
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186BPExploration Company (Libya) Ltd. v. Government of the LibyanArabRepublic,

(1977) 53 I.L.R. 297; Libyan American Oil Co. (LIAMCO) v. Government of the

Libyan Arab Republic, (1982) 62 I.L.R. 140.

187ªØ�øŁF�\CKTG\CKRNBGPKG\,��Ø�
"ø24,Æ��’.133

188ł��:Responsibility of States for Internationally Wrongful Acts, in REPORT OF

THE INTERNATIONAL LAW COMMISSION - FIFTY-THIRD SESSION 59, 237, art. 35 (UN

GAOR, 56th Sess., Supp. No. 10, U.N. Doc. A/56/10, 2001), http://www.un.org/

documents/ga/docs/56/a5610.pdf:
‘‘Restitution.

A State responsible for an internationally wrongful act is under an
obligation to make restitution, that is, to re-establish the situation
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which existed before the wrongful act was committed, provided and
to the extent that restitution:

(a) Is not materially impossible;

(b) Does not involve a burden out of all proportion to the benefit
deriving from restitution instead of compensation.’’
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191Aronovitz, The Procedural Status of Individuals,��Ø�
"ø83,Æ��’.15

192æ’1��ł�Ł���
ł�ø��ø�
���

�Øł��Øœ��º�Ø�œ�ª�,��Ø�
"ø48:
‘‘Every natural or legal person is entitled to the peaceful enjoyment of
his possessions. No one shall be deprived of his possessions except in
the public interest and subject to the conditions provided for by law
and by the general principles of international law.’’

193æ’21����

��łØ�Øœ��º�Ø�œ�ª�,��Ø�
"ø91:
‘‘1. Everyone has the right to the use and enjoyment of his property.

The law may subordinate such use and enjoyment to the interest
of society.

2. No one shall be deprived of his property except upon payment of
just compensation, for reasons of public utility or social interest,
and in the cases and according to the forms established by law.

3. Usury and any other form of exploitation of man by man shall be
prohibited by law.’’

194AlbertoM. Aronovitz, Individual Patrimonial Rights under the EuropeanHuman
Rights System: Some Reflections on the Concepts of Possession and Disposses-
sion of Property, 25 INT’L J. LEGAL INFO. 87 (1997); ISABEL GARCÍA RODRÍGUEZ, LA

PROTECCIÓN DE LAS INVERSIONES EXTERIORES 110 (2005); HUMAN RIGHTS IN INTER-

NATIONAL INVESTMENT LAW AND ARBITRATION (Pierre-Marie Dupuy, Francesco

Francioni & Ernst-Ulrich Petersmann eds., 2009).

195‘‘Just satisfaction: If the Court finds that there has been a violation of the

Convention or the Protocols thereto, and if the internal law of the High Contracting

Party concerned allows only partial reparation to be made, the Court shall, if

necessary, afford just satisfaction to the injured party’’.
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196Leo Zwaak, The Procedure Before the European Court of Human Rights, in
THEORY AND PRACTICE OF THE EUROPEAN CONVENTION ON HUMAN RIGHTS 95, 252 ff.

(Pieter van Dijk et al. eds., 4th ed. 2006).

197KAREN REID, A PRACTITIONER’S GUIDE TO THE EUROPEAN CONVENTION ON HUMAN

RIGHTS 545 (2nd ed. 2004).
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205,136ª��łº�Ø��ØÆ�Ø���Ø�.ł��:Brumărescu v. Romania, ECtHR Judgment of

23 January 2001.

199Iatridis v. Greece, ECtHR Judgment of 19 October 2000, para. 33: ‘‘The

Contracting States that are parties to a case are in principle free to choose the

means whereby they will comply with a judgment in which the Court has



��Ø��Æ
��Ø
ø�łæ��øØ�ÆØœ-
ªØ�
�Øł��Ø��º�Ø�œ�ª�Æø�œ2007
Ø

��øł���Ø�
ÆØ�ø�łº�
����æ�ºœ�
�ł�œºØ�ªØ�
ø�Æł
Æ���
œøØÆ
Æ�Ø��œ
�ºæØ�ø��œ��Ł�
œ�Œ
�łœ
���
:

"
�Øł��ÆØ�æ��Ø��F�ºæ�F�
��øØø�
��Øª�œ
��œł,ºº�
ø
ªÆł�Øœ�,Æ��ÆøÆ�
Ø
���������

�ł
,��Æ�Ø�Ø�
��ł�œ,
øÆ
���
."200

Æł�,
ł�Ø��ø��-æ�Œ�ø��
æ�Ø��Øœ��Æ�æ�ªø�
��łœ
��Æ�ª��œ�
����º�øł�ł�Ø��œ
æØ��ø�

��Ø
,ø��Ø���œ
"
øÆ
���
"Øº��
øœº����Ø��F�Æ�Ø�
��
���øØ)damnum emergens(�Æ�Ø�
�æªØ���
łA�Ø�����œØ�
���F�Æ�œØª)lucrum cessans(201.��ØºŒÆł�łø�øØ�
ÆØœ-
ªØ�
œºA��æ�ªø��Ø��F�ø"�æ��Ø�"�œ
��łœ
��Æ�ª��œ�,���
�
øÆ
Æ�Ø���ø.

Æ
øł��ł
�ŒÆØœ-
ªØ�
�Øł��Ø��º�Ø�œ�ª�Æ�Æ�œ�æ-
ªØ�Æ��F�
Factory at Chorzów,202œ�Œø
���Æ�Ø�ÆØ��ŁØ��œłº�øø
�"��Ø�œ"

�ÆØ��ŁØ��œłº�øø
�"Æ�œØ-��Ø�œ".º�œ��ł��Ø�,Æ�ø�Ł
ÆØ�-����Ø

º��Ø
Æ��
����øØœÆ
øłø�
���œøÆ������-ØªØ�ªØ��œø�Æł�œ

72

��ÆłŁ��’�
ł���ÆØı����Ø�ø�ŁØ�Zœø�"�

found a breach. This discretion as to the manner of execution of a judgment

reflects the freedom of choice attaching to the primary obligation of the Contract-

ing States under the Convention to secure the rights and freedoms guaranteed

(Article 1). If the nature of the breach allows of restitutio in integrum, it is for the

respondent State to effect it, the Court having neither the power nor the practical

possibility of doing so itself. If, on the other hand, national law does not allow -
or allows only partial - reparation to be made, Article 41 empowers the Court

to afford the injured party such satisfaction as appears to it to be appropriate’’.
ł����:Papamichalopoulos & Others v. Greece, ECtHR Judgment of 31 October

1995, para. 34.

200Practice Direction - Just Satisfaction Claims (paper issued by the President of

the Court in accordance with Rule 32 of the Rules of Court on 28 March 2007),

at 2, http://minoritycentre.org/sites/default/files/PracticeDirectionsJustSatifaction

Claims2007.pdf: ‘‘The principle with regard to pecuniary damage is that the

applicant should be placed, as far as possible, in the position in which he or she

would have been had the violation found not taken place - in other words,

restitutio in integrum’’.
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205‘‘If the Court finds that there has been a violation of a right or freedom protected

by this Convention, the Court shall rule that the injured party be ensured the

enjoyment of his right or freedom that was violated. It shall also rule, if

appropriate, that the consequences of the measure or situation that constituted the

breach of such right or freedom be remedied and that fair compensation be paid to

the injured party’’.

206Caso 12.587, Demanda ante la Corte Interamericana de Derechos Humanos, en el

Caso de Alicia Barbani Duarte, Marı́a Del Huerto Breccia y otros (Grupo de

ahorristas del Banco de Montevideo), contra la República Oriental del Uruguay,

16.3.2010, para. 99, http://www.cidh.oas.org/demandas/12.587 Alicia Barbani y otros

Uruguay 16marzo10 Esp.pdf: ‘‘Esta disposición recoge una norma consuetudinaria
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‘que constituye uno de los principios fundamentales del derecho internacional con-

temporáneo sobre la responsabilidad de los Estados’. La reparación del daño

ocasionado por la infracción de una obligación internacional requiere, siempre

que sea posible, la plena restitución (restitutio in integrum), la cual consiste en el

restablecimiento de la situación anterior a la violación’’.

207ø�,�æ’.100

208ø�,�æ’99:
‘‘De no ser esto posible, le corresponde a la Corte ordenar medidas
que garanticen el respeto de los derechos conculcados y reparen las
consecuencias que produjeron las infracciones, efectuándose el pago
de una indemnización como compensación por los daños ocasiona-
dos. Las reparaciones tienen el objeto adicional, aunque no menos
fundamental, de evitar y refrenar futuras violaciones.’’

209ł��:Inter-American Court of Human Rights, Case of the Sawhoyamaxa Indigenous

Community v. Paraguay, Judgment of March 29, 2006 (Merits, Reparations and

Costs), http://www.corteidh.or.cr/docs/casos/articulos/seriec_146_ing.pdf.

210ø�,�æ’210:
‘‘[T]he Court considers that the restitution of traditional lands to the
members of the Sawhoyamaxa Community is the reparation measure
that best complies with the restitutio in integrum principle, therefore
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the Court orders that the State shall adopt all legislative,
administrative or other type of measures necessary to guarantee the
members of the Community ownership rights over their traditional
lands, and consequently the right to use and enjoy those lands.’’

��
œł���œø�Øœ��Æ�Æ�æ�łœ��ł��:Julio J.R. Báez, La Jurisprudencia de la
Corte Interamericana de Derechos Humanos en Materia de Reparaciones y
los Criterios del Proyecto de Artı́culos sobre Responsabilidad del Estado por
Hechos Internacionalmente Ilı́citos, 23 AM. U. INT’L L. REV. 91 (2007); Caso

Comunidad indı́gena Xakmok Kasek v. Paraguay, Judgment of August 24, 2010

(Merits, Reparations and Costs), http://www.corteidh.or.cr/docs/casos/articulos/

seriec_214_esp.pdf.

211Manuel Monteagudo, The Right to Property in Human Rights and Investment
Law: A Latin American Perspective of an Unavoidable Connection 13 (SECO
Working Paper No. 6/2013, 2013), http://www.wti.org/media/filer_public/94/7f/

947f463b-5995-40f1-bfad-bb15f4cf8e2b/wti_seco_wp_06_2013.pdf.

212��
��øł�œ�ª�œÆØ��œ�łŁØ�œÆÆØœ-
ªØ�
�Øł��Ø��º�Ø�œ�ª���Æ��F�Ø�ø����Ø�
ÆØøł��ł��:Alberto M. Aronovitz, May Private Claims Be Advanced through

the European Court of Human Rights?, 37 ISR. Y.B. HUM. RTS. 165 (2007).
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213BORZU SABAHI, COMPENSATION AND RESTITUTION IN INVESTOR-STATE ARBITRATION:

PRINCIPLES AND PRACTICE 64 (2011).

214Enron Corporation and Ponderosa Assets, L.P. v. The Argentine Republic, ICSID

Case No. ARB/01/3, January 14, 2004, para. 81, http://www.italaw.com/ documents/

Enron-Jurisdiction.pdf: ‘‘The Tribunal accordingly concludes that, in addition to

declaratory powers, it has the power to order measures involving performance or

injunction of certain acts. Jurisdiction is therefore also affirmed on this ground’’.

215Goetz v. Burundi, ICSID Case No. ARB/95/3, Feb. 10, 1999, para. 133, http://

www.italaw.com/cases/508: ‘‘...il incombe à la République du Burundi, en vue

d’établir la licéité internationale de la décision litigieuse de retrait de l’agrément,

d’accorder aux requérants l’indemnité adéquate et effective prévue à l’article 4 de

la Convention belgo-burundaise de protection des investissements, à moins

qu’elle ne préfère leur restituer le bénéfice du régime de la zone franche. Le choix

relève de la décision souveraine du Gouvernement burundais. Faute de prendre

dans un délai raisonnable aucune de ces deux mesures,la République du Burundi

commettrait un acte internationalement illicite dont il appartiendrait au Tribunal

de tirer les conséquences appropriées’’.

216LG&E Energy Corp. and Others v. Argentine Republic, ICSID Case No. ARB/

02/1, July 25, 2007, http://www.italaw.com/documents/LGEEnglish.pdf.
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217‘‘This Treaty shall not preclude the application by either Party of measures necessary

for the maintenance of public order, the fulfillment of its obligations with respect to

the maintenance or restoration of international peace or security, or the protection

of its own essential security interests.’’ Bilateral Investment Treaty between the United

States of America and the Argentine Republic Concerning the Reciprocal Encourage-

ment and Protection of Investments, signed Nov. 14, 1991, entered into force Oct.

20, 1994, art. XI, http://2001-2009.state.gov/documents/organization/43475.pdf.

218��F�LG&E,��Ø�
"ø216,�æ’87:
‘‘The judicial restitution required in this case would imply modifica-
tion of the current legal situation by annulling or enacting legislative
and administrative measures that make over the effect of the legisla-
tion in breach. The Tribunal cannot compel Argentina to do so without
a sentiment of undue interference with its sovereignty. Consequently,
the Tribunal arrives at the same conclusion: the need to order and
quantify compensation.’’
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North American Free Trade Agreement between Canada, the USA and Mexico,

1.1.1994, art. 1135, http://www.sice.oas.org/Trade/NAFTA/naftatce.asp:
‘‘Where a Tribunal makes a final award against a Party, the Tribunal
may award, separately or in combination, only:

(a) monetary damages and any applicable interest

(b) restitution of property, in which case the award shall provide
that the disputing Party may pay monetary damages and any
applicable interest in lieu of restitution.’’
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223Aronovitz, Current Status of the Rule of Exhaustion of Local Remedies,
��Ø�
"ø.25

224Ruth Lapidoth, Israel, in NATIONAL TREATY LAW AND PRACTICE 385, 396 (n. 20)

(Duncan B. Hollis, Merritt R. Blakeslee & L. Benjamin Ederington eds., 2005).
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