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���Ø�Ǣł�Æ��ØŒ���Ø�ØZ
�ø�"
�"���

ÆØ�Ø������
ø��

�ø�ÆØœ-��ø�Ł���Ø��.Æ���ł�ø��ø��ŁÆªØ��æª"ł�Æł��
Ł

Æ�Ø�,���æ�Æ�
Øø�ÆØøł����
�Ø��Æøºł�œ,�����ø
�œ�œ��
ø-
��Ø
Ø���ø��æØ�œłØøØ�����
�Ø��Æ��
øØ��ªł�F��ØªœF�.���ł�ø�
�ø��Łª"łØ�Æ��ØÆªł��ø�Ø��Æ�ª��ªøœ�ªØ����Ø�Ø��æØ��ł�ø�
�
�ø�Ø��ł�ø�
Ø�ZØ�øÆØ��-�ª��œ
"ºØ.

ø
Ø���łØ���æ�Ø�ÆªØ
Ø�ø�
�.�łÆ�ł��’Ø�
�º��Æ�
�Æ���ł�,
���æ�ÆªØ
Ø�ø�
�,�œ��æª��Ø���
�øºœ,���Ø���ª�
ªø����	�Ø�œł.
ª"łŁ�Ø�ł��æ���łłœªØ��łÆ�
Ø�Æ��øł�œ�ł
Æœ�ø���æª"���ł�œ
�
ÆłœØœ",œ�Œ�Øø�ł�œÆœ�Œ�������ø�Ø���ø�ŁØ.

��
�œ�º��łØ����øØł�,
øł�
�

8



[NPK\GEF

��Æº�Ø��Ø��������ÆØŁæÆØÆ��øØ��Æ	ªº
������
Æ�łºØ�.����,
º�øł��Ø
ÆØŁ���ªªØ��	Ø�F��
ø�œ�œ�ÆłF�
��ºœ�	łØº�,�ØÆØ	���
	�
ª�œØ�.

Æł�ø�Æł�ø���Æł���Ø�ÆłŒ�œ	�łºØ-�
ø���
����Ø�ø�ºłŒ��:
	F�
�
ØœØ,ł��
ØŁø�Ø�,ºł
���Ø��,ª�Ø��)�ªØ�(��æ�Ø��æ���
.�Ø�
Ø�Ø�Æ�Ø
�œ�ł�œ
æØł�œ��	Æ�ªœ�
	łºœ.�
ªØ���	ø�œª�Ø��,ł����æ�,�øł
�
øØº���œ�ªÆÆ	Æ�ªœ�	łØº�
����łœ���Ø
�ªØ��Æ
º���!ØøØÆ�œ
�
	łºœ�æ�	ł�œ��
łœ��œ�ØA
ł��
ª�Ø�œ��œ	
��œ���ø�	�ø��ÆłØ
�
	łºœÆ	Æ�ªœ�,���Ø
�ª����	�ºŒ.

Æł���Ø�ÆłŒ�œ�ª̄���
�ł�-�ªłŒø�Ø,�ł��’æØ�Øª�ØŁø,	�
ŁłFœ
�œ
Øº��ł�Æ�ø�œ��	Æ�ªœ�
	łºœÆº�ªłŒ��øłØœZ��Ø
	łØº���œ

��ª.�Ø��œ�ł�œ	Æ�ªœ�
	łºœ�����Æ���	�ø��Z����Ø�łº�œ
ºœÆ-�	œ
��Ø����ø�Øł,�øł�Ø���,œØAº����Øł��œªłº��.œ�ª�
ª���
ø����
��łØ�ØÆ��
���Ææ�Ø�øł�
øØº��œ	Æ�ªœ�łØº���ª�
��º�

�æ�ł��.Æłº�œœ�ª��
�œ��Aœ�
���Øø
�A���œ��,�Æ
Ø��ª�	�"ª���
��łł,ł�ø
̃��������Ł�;���ł�Ø
�ŁłZ	�	Æ�ªœ
ł�Ø����ªłœ;�	
�Ø
æØªæZ	��æØ�	Æ�ł
��;��ØłØÆ�łÆØÆZ	�œ�	���	
�ªø���Æ�œł�
º���.

���ø���Ø�
º��Æłº�œ�œ�ª�œ
Ø��ª�œ�	�łŒ��ø��Ø����
��Øø���
Ø�
�ł
Ø�
ł,ø
łÆØıÆ���œœ�łœ��ø��;���łØœ����Ø,�
	
ªœ��ł���ø���,
�øł	Ø���Æ���œ�Ø����æ�œ	�ø����œæłÆ�Øœø�Ø��Æ
��
�;��
ÆØ
�Ø��Ø,�
œ�ł

�ø������
�Øœ,�	�ø�	Æ�ª�
���	Øœ�
æ�ł�.

œ�ª��
�Æ
Ø��ª
æ�ł��ø��ŁØ������Ø
F�ø��
�
łØ�,������
��
�Ø�	��ÆłF�æ
�ÆØœ-�æ�ł�
ø�ŁØ�Æ
º������������Ø���F�,
�	�øØ�
���łØ���	Ø��œ�	Æ�ª��ºØ���œ
œ

�œZ��ł�Ø��œ�
�
ł
��Ø����ºØ�Æ�ºł���
ÆØœ	�ºŒ.��œ�ª�œ���ł���œ�
�ÆłØ�
�
łØ�Z	�
øØœ��-��	������º��eœ�œ���œ
�øªłøœØ���.


�A��ł��œº���ØªØ
�Æ�
øŒ�ªłŒ,
øł���

9





HMG\NCKJGNTSYBG\XZMRKG\PKGIEG\C"\YGV\XKRGQ":
PBVKKRKO,FXEYG\GYCKT\SJREZJKO[NSIZFGDQ

æØ�Øª�ØŁø*

\YXKZ

��º�œ�ÆØŁ���æ���œÆ��	
�ª-�ªªØ��-ØªØ��łº

�	º��Æœ-
ÆØœÆªØ
Ø��
œ��łº
ÆØøł��.�F�œ�º�œ��łŁ�Æœ��	œ�Ø
�

Æ�æ���œ�łº
Ø�œ�Ø��ª�œ�Æ�æ���œ�łº
Ø�œł�Ø��œ.�F�œ���º�œ
�øœ�łł�œ��æ���œ���
���øŒ.�ºł�Æ�º�Ø�œ����Ø����
����Æł���
œ��łº
�	
Ø��æ�Ø���-
�ł�ŁØÆF��ªØ
Ø�ø
��ª�
��ª��œ�æ�ł����
.�º�œ��łŁ�Æ
�����œ�øł�œ�Ø�ª����
��Æ��œ�ªØ
Ø��Ø��ªØ�����Ø��łº
F�.�Łłœ�ø������Ø���ÆŁØ�
ÆØŁ��
,Ø�ØÆ�œe�ª��œ,�ŒÆø�øØ���Ø��ÆłœF��º�º�F��ø�ÆØ�
����Ł�æŁ�œ�º��Ø����Æ���Ø��łº
F�.

�����łø
Øœ
���łº
�º�œÆØŁ��ł�Æ��º��œ�
�œÆØŁ���æ��
�ø
œ2010,Øø�ªF
�øØÆ�œ�æ��Ø�œø�ÆØŁ���æ���œ�Ø��ª�œ
)ł�º��œ,Ø�Øª�œ
�	ø��ºł�ł���(,���œÆø��ªØ
Ø�����	F
Ø�
��Ø��ªØ�ø��
.

�F�œÆØ��łœÆæ	ł�œ��ø	ŁØœ����º�œ�ÆØŁ���ª-�ªªØø�
�æ����-ØªØ��łº
Æœ��	œ��Ø
�
.Æ�æ�œł�º��œ��Ø�æØœ���ªØ�
�œ�º�œ��łŁ�,øº
��łº
��Ø���œ�łºØø�.Æ�æ��ø�łºØøœ
Ø�Øª�œ
�	øØø��ª���ł����Ø�,���œÆø��
Ø����ł��ø��łº
Ø�
Æ�æ����Æø
�œ�œø�Ø�.����łØ�œł�œÆłłºØ�Ø
ªØÆ�º�œ��œ�łŁ,

11

*	ł�	æ�ł��ø	ŁØ�,��ø
��
øØ��ª̄�
ÆØœ-�æ	ł��ø	ŁØ�,��º������ª�Øœ
œ
Ø�.
Æł��
Ø���ª�œ��ÆłØ�æ��ø�ł��ŁØ�Ł�œ��ª��œø����ł�����Øł���ł�œ�ø�Æ�œ
����Ø��œ.Æ�Ø��ªÆł��
Ø���ª�œ�	ł�	’�ø���Æłª�ÆØœ-�æ	ł��ø	ŁØ�Æ�º���
���ª�Øœ
œ
Ø�����ł�œØ���ø�Æ�œ.



��eæ	�����º�œ��øœ�łł�œ��æ��ø�łºØøœØ�Øªœ
�	ø.��º�œ
��œ�łŁ���Æ�œ���
��ł���ł�łºØø�.��º�œ��øœ�łł�œ
�������Ø���º�œ�ÆŁ�Æœ
�Ø��æ�Ø�Ø��œ��æº�����
���øŒ
���ł��œ�øł�œ.

æ��Ø�Æ��œ�øØÆ�œ�Ø��ªœ�Ø��º�œ�ÆØŁ��Æ�æ��œ�ºł
�ł���.�æ��œ�ºł�ł���
�ø�œÆØ���œ��łº
,��Ø
Æ�
ºø����

	��Ø�ø�
Ø����ł��.�	ØºŒØø�Æ��
Æ�Ø��ª�œ���ª��œ��º�œ
��łŁ�Æ�æ���œ���.����ł�æ	�Æ
�ø���º��œø�Æ�œ.
æ��Fœ-�ø
��ø�Æ��Ø��æ��Ø�ø�ÆØŁ���æ���œø�æ�ł��A

Æ�łøœœ.łºØø�œÆ�łøœœ���Ø�œÆ����F�,��øØÆ�œ
��łº
Ø�
����æ�Ø��Ø�łÆ�.��º�
Ø����Æ���ł
Ø���Ø�łÆØ��ª����º�œ
��łŁ�Æœ��	œ�Ø
�
�ªØ	�����ÆøÆ��º�œº���Ø
�
Øœ
œ.

æ��Ø��Ø��ªœÆ�æ�łœ�
�ø�ø�ÆØŁ��łºØø�œÆ�łøœœ�Ø�
ÆØŁ���æ����A
œø�łºØøœøØł�œØœFł�œ.����ł��Ø���Æ�Ø

ÆØ
łºØøœøØł�œØœFł�œÆØøł���ÆØ
łºØøœøØł�œØ�øØæ�	��
Æ�����Æ��ı-��łı.ÆøØł�œØœFł�œÆØøł���Øœł�
�œøÆ�œ
�º�œ
ÆØŁ����łº
���Ø���Ø
�ł�Œ���
��ø������Ø�ł����æ�.����œ
��œ,º�øł�ª�ÆłÆøØł�œØœFł�œøØæ�	��º���Æ��ı-��łı,�F�
�øøø���æ���Ø�º�������œ�
��øÆÆØŁ����æ��,��	ØºŒ�
Ø
��Ø��œ�
�œ���ł��œÆ�����
œ��łº
���æ��œÆ�ºØłœøØł�œØ
œFł�œÆ��ı-��łı,���œÆº	����ł�Æ��ø���œØœø���Æ�œ
��Ø��Ø.

�æ�
œ����ł�Ø�øØø�ł��œÆ�ł�Æœ�º�Ø�œ�ÆØŁ��ø���łº

��	ŒÆªØ
Ø��
œ��łº
Z��	Œø�Łłœ��Øª���æ�ł����
,ø��
�������ªø�ø���
œ��łº
.

12

æØ
Øª�ØŁø���
Ø�ø	ŁØ�Zœø�"�



�Æ������œ���ø�

�.�øØ��ØØ	Æ
�����œ��łº�ø�Łłœ	
�ª	�œ�æ
ł�����

Æ.��º�œ
ÆØŁ�

ªZ�ªªØø
�æ���œ
.1�æ���œ�łº�Ø�œø�Øœ�
ÆŁ
Æ����
ªZ�ªªØ
�
łºłØœœ
���
.2��ºł�Æ�º�œ
ÆŁ
�æ���œ"�Ø�
ª�œ"Æœ���œ��Ø���Æ�Øł���

�Æ�ł��œZ�ÆłØœ

�.�Ø���Ø	���ªØ�Ø	�œ��º�œ
ÆØŁ�
�æ���œ�Ø�
ª�œÆœ���œ�Ø���
�ł�œ
�ÆØ��łœ
.1�ÆØ��łœ�
�º�œ�ÆØŁ�
�
ªZ�ªªØœø
��łº�
.2�Ø���Ø	���ªØ�Ø	�œ�º�œ�ÆØŁ�
�
ªZ�ªªØœø
��łº�
.3���ª��œ
�º�œ�ÆØŁ�
�
ªZ�ªªØœø
��łº�
�Ø��Øø��º
º
Øœ


�ø�Ł

ª.ÆØŁ�
�æ�œł�º
�œ
.1���ª��œ
�º�œ�
łŁ�ø
��łº�Æ�æ�œł�º
�œ
.2��Æ
�œÆ����
�º�œ�
łŁ�Æ�æ�œł�º
�œ
.3�º�œ�ÆØŁ�
Æ�æ�œł�º
�œº�ØÆ�Ø
ÆØŁ�

���Æø
���Ø	ÆºłØœ�
.4�ł
ÆœªØ�Ø�ł�º
�œº

�����Æł����œ��łº�
�æªłœ�æ
ł�����

�.ÆØŁ�
�æ��ø
łºØøœØ
Øªœ���ø
.1��Ø�
ªÆ�æ��ø
łºØøœØ
Øªœ���ø
.2���ª��œ
œ���œ�Ø���Æ�æ�œłºØø�ø
Ø
Øªœ���ø

�.ÆØŁ�
�æ�œ�ºł�ł
��)º�

�æ
ł�����Æ�łøœœ(
.1��Ø�
ªÆ�æ�œ�ºł�ł
��
.2���ª��œ
œ���œ�Ø���Æ�æ�œ�ºł�ł
��
.3��Æ
�œÆ����
�º�œ�ÆØŁ�
Æ�æ�œ�ºł�ł
��
.4�Æ�ØØœØ�œÆ�º�œ
ÆØŁ�
�æ���œø
æ
ł���������ª��œ
�º�œ��
.5��Æª
Ø	ÆØ�
łŁ�Æ�æ�œ�ºł�ł
��)�łøœœ(
ÆØ�
łŁ��
Z�Ø

œ���œÆØŁ�
�æ��Z�æ��Ø�ø
øØł�œØœØØł�œ
.6�Æ�ØØœØ�œÆ�º�œ
ÆØŁ�
�æ�������œø
łºØøœøØł�œØœØØł�œ

)�(���ª��œ
�º�œ
ÆØŁ�
�æ�������œø
łºØøœøØł�œØœØØł�œÆØøł�

)Æ(�Æ�ØØœØ�œÆ�º�œ
ÆØŁ�
�æ��ø
łºØøœøØł�œØœØØł�œÆ
�ıZ
�łı

æØº�	��æ���œ

13

���
Ø�ø	ŁØ�Zœø�"��º�œ�ÆØŁ���æ���œ�łº
Ø�œ�Ø��ª�œÆ"œ��	œ�Ø
�
"



PCGBGFXD\FRG[B

���ł��Ø�æ��ÆøœØæ��Ø�œ.��Ø�łØœ�ÆØ
Ø�
�Ø��º�œ��łº
�ÆŁ�"�æ���œ
�Ø��ª�œ"1Æœ�Œ"œ��	œ��Ø
�
",2����ª��œ��º�œ��.
�ø���Fª�
Æ	ł�Ø�Æ
�ª�.�æ��Ø����łœ�Ø����ÆłÆªØ
Ø��
œ��łº
���
œ��łº
�	
Ø�œ
���œ
��-
�ł�ŁØÆØœø����æ����ł��œø�Ø��ª�œ��æªØł�œ�æ�ł����
.�º�œ
��łº
�ÆØŁ���æ���œ���łø
ºłœ�æº��Ø������øØ
�F���ª��Ø�ø�Æł
�����
œ��łº
���Ææ��ø
�œ�œø�Ø�ø�����ø�Æł��º��Æ�ø�ł
�ł�ø�
ø�������øłØ����œ.øØ
�F������	ºØ��œ�����
œ��łº

�º�Ø�ø�Æ��Øª���æ�ł����
.�øØ
�F�ø
�ø�Æ�����
œ��łº
�Ø
�
�œÆŁ�Ø�ł�Æ�Øª��º��œØø���ł��œ����,���
Øœ
�ł��œÆ����	º�ø�
��ø���
œ��łº
��ÆØ�œæŁ
ªłŁØ�ø�æ�ł���
.øØ
�F������æ�Ø�
Æ
�ø�Ø�łÆØ�,������	łøœ-��Ø�Æ��øłø�øØ
�Ø�Łł�œ��������ª�œØ
���ł��œÆªÆł�º�œ�ÆØŁ��ø��æ���œ"�Ø��ª�œ"3.��ł�Æ�,����łØ�œł,4

14

æØ
Øª�ØŁø���
Ø�ø	ŁØ�Zœø�"�

1Æ��
�"�æ���œ�Ø��ª�œ"�ºA
���æ���œø�ł�º��œ,�ºØłœØ�Øª�œ
�	ø���ºł�ł���.
�º�œ��łº
�ÆŁ��æ���œ�Ø��ª�œ
�Æ��Æø
œ.1998�æ�œł�º��œ��	Ø��ºÆłÆø
œ

1981Æ�����
œ��łº
,�œø�"�-1981)���
:�����
œ��łº
������(,�Œ���ł��œ
Æ�
F
��Æł�øØ
�F�łÆØ��ø
œ1998��Ø�Œ.Æ��
�"�º�œÆØŁ��Æ�æ���œ’ł�Ø��œ’"
�ºA
��Ø���æ	łłÆø��æ���œø
Øœ
�ÆŁ�
Æœ��	œ�Ø
�
��-	ØœØ��
������
œ
��łº
�ø
œ2005,�øł
�	Œ���	łŁØÆØÆœ�
�œ��
œ��łº
)ÆØŁ���æ��(,�œø�"�-

2010,�"œ16)���
:œ�
�œÆØŁ���æ��(.�ªØ�
Æ
�ø�ø�ÆØŁ��Æ�æ���œł�Ø��œł��æØ
Ø
ª�ØŁø"�º�œ��łº
�ÆØŁ���ª-�ªªØø��æ��:Æ�Ø
���	ØłØœø��ø	�œœ�
�œÆØŁ��
�æ��"P[VJKO��)�	�Ø��œ	łæ�Æ-2017()���
:æØ
Øª�ØŁø"�º�œ��łº
�ÆØŁ��"(.

2���
�"œ��	œ��Ø
�
"�Ø
���	Ø�Æ�����
œ��łº
.���
��������ø	Ł���łØ��Ø
����ø	Ł��
��Ø,��œF�æØ��-cooling-off period.Æ��Ø�����
œ��łº
�ø���œ�ø�
���
��Ø��œ
�º�œ��łº
�ÆŁ��æ���œ�æ�Ø��œ����Ø����øŒ��
���Æ���Æ��œ
ºæ	�Æ��ł�.	łø
�œ���
�"œ��	œ�Ø
�
"�Ø�øł��Ø��œ��œ�øł�œº��ø�ø
�ø�Æ��Ł
�Æ���,��	ØºŒ��
Ø���łº
œ��	œ��
øÆ�æ�łœ�ª�œ�"�œ�łłœ"Z��
���	øł��łº

��ø�Æ��ªø��ºª�Ø�œ��æ��������Æ��œ���
F
Æ�.���
���	Ø�Æº��	æ�Ø-ªØ
.
ł��,�ª����,Æł"�)����ØÆ"ø(01/808YKK1914)1997(CT"PR’HGNGJGZCGRSYK[JKKRDGNE,
	æ’8)	�łæ�Æ
Æ�,18.6.2002(,ø�
�łº��øA������ø	Ł���łØ��ØÆæ��Ø���.

3��º�œ�ÆŁ��æ�œł�º��œ
����Æ�����
œ��łº
ºÆłÆø
œ.1981����Æø
œ1998
������ł-�º
�Æł���ł����øØ
�F�ø�	º���œ������ªØ
ØÆØŁ���æ��Æ�æ���œ
�Ø��ª�œ.
�æ����øØ
�F�Æ���,��œ�
�Æø
œ2008œ�
�œ��
œ��łº
)�łØºœ����
ÆºœÆ�	łŁØ�øł�º��FÆ��æ�ł��łº
(,�œøæ"�-2008,�"œ.1153

4æ’14�������
œ��łº
,ø
���Æø
œ2005,�Æ�ºØ
Øœ
�ÆŁ��æ��ø�łºØøœŁ�ÆØ

��øØł�œØ�Æœ�Œœ��	�øØ�Æ��øł,����ł�Æø
œ2010��œ�
�œ�
�œÆØŁ���æ��.



��º�œÆØŁ����Æ�æ���œł�Ø��œ�Fœ���ª�œÆ�øÆ��Æ�œøØ
�Ø�Łł�œØ�ø�
�����
œ��łº
.

���ł��œÆªÆłÆØŁ���æ���œ�Ø��ª�œØø�øØÆ�œ�����łø��œ�
�œ�
�œ
ÆØŁ���æ�����	øł�œÆØŁ��ø��æ���œł�Ø��œ.�º�œ�ÆØŁ��Æ�æ���œ
�Ø��ª�œł�Æ���º�œ�ÆØŁ��Æ�æ���œł�Ø��œ.ºŒ,Æ�æ�œł�º��œ�Æ�æ��ø�
łºØøœØ�Øª�œ
�	ø,��ÆªØ���æ���œł�Ø��œ,�Ø
��Æ��ø��ª�ØÆØŁ��,���
Æ�æ�œ�ºł�ł����Ø
��łŒ�ø��ª�ØÆØŁ����Øø	��Æ���ł��ÆøØł�œ.
º��-º
,º�øł�ª�ÆłÆ�æ��ł�Ø��,�F��œ��Æ��œłÆ�œ��ÆØ�º�œ�ÆØŁ��,
Æ��ª��ÆØÆØŁ���æ���œ"�Ø��ª�œ"Æœ��	œ��Ø
�
�Ø
º��Ł��Æ��œ5.��œ
���ª,Æ�æ���œł�Ø��œØø	ł�Ø-��
ø�
Ø��œ��	œ��Ø
�
,6��Ø��Æ�æ���œ
�Ø��ª�œØøœ��	œ�Ø
�
��œ�Æ���7.�Ææ��,��Æ�œ��Ø��ØÆ�æ���œ�Ø��ª�œ
�	�łŁ�œÆ�ł�Æ�,8Æ��ª��Æ�œ��Ø��ØÆÆØŁ���æ���œł�Ø��œ�������œ
Æ�łÆ�9.

��æÆł��Æ�
�Æ��Æ�œ��Ø��ØÆØ
�æ���œ�Ø��ª�œ�ÆØ
�æ���œł�Ø��œ
���Æł�ł.Æ�æ���œ�Ø��ª�œØøÆ�Ø�œÆ��ØŒ��œ�øł�œ,��Łłœ�ø���Æœ
��Ø��Ø�Ø��œœ��łº
º�Ø�Ł�ÆØ�Ø�œł����ØŁ��������
F
Æ�æ����
���.Æœ��	œ��Ø
�
Ø�º���łº
��ł��Æ
�œ�œ�	łŁØ�,���Æ����Ł�
��øº�œ���ÆŁ��œ�����.����œ��œ,Æ�æ���œł�Ø��œ�Ø
º�Æ�Ø�
Æ�œ�øł�œ,��º
�Ø
��łŒÆ��Æ�œ�Ø��Ø�Ø��ª�œ10.��Æª�Ø�ÆØ
ªØ
Ø�ÆØŁ��
Æ�æ���œ�Ø��ª�œ�ÆØ
ªØ
Ø�ÆØŁ��Æ�æ���œł�Ø��œ�Ø
�
�ø�����ł.

15

���
Ø�ø	ŁØ�Zœø�"��º�œ�ÆØŁ���æ���œ�łº
Ø�œ�Ø��ª�œÆ"œ��	œ�Ø
�
"

5�º�œ�ÆØŁ��Æ�æ���œł�Ø��œº	�	��Ø�œł�œłØæł��Æ��œ��
�Ø�œÆœ�’6�œ�
�œ
ÆØŁ���æ��.����œ��œ,��ÆØÆØŁ��ø��æ�œł�º��œ�ø�łºØøœØ�Øª�œ
�	ø�Ø
º�
��Æ��,����Æ��œ��ÆØÆØŁ��ø��æ�œ�ºł�ł���)Ææ’14�)ª(������
œ��łº
(�ø�
�ºØł�Æł�º��œ)Ææ’14)�(����(�������œ.

6œ�’2�œ�
�œÆØŁ���æ����Æ�œ	ł�Ø-��
ø�
Ø��œ��	œ��Ø
�
,ø������łØ����ªZ
Ø��F�.

7���ªø��łÆ��-�øłØ��,ø���	ł�-���
��łÆØÆÆØŁ���æ���œł�Ø��œ.

8��Æ�œ��Ø��ØÆ�æ�œł�º��œ�	�łŁ�œÆœ�’2�œ�
�œ��
œ��łº
)�łØºœ����ÆºœÆ
�	łŁØ�øł�º��FÆ��æ�ł��łº
(,��Æ�œ��Ø��ØÆłºØø�ø�Ø�Øª�œ
�	ø�	�łŁ�œÆæ’

14�)�(Z)Æ(������
œ��łº
,���Æ�œ��Ø��ØÆ�æ�œ�ºł�ł����	�łŁ�œÆæ’14�)�(Z)Æ(
����.

9æ’14�������
œ��łº
,���Æ��œ��º�œ�ÆØŁ���æ���œł�Ø��œÆº	���œ�
�œ,�Ø
�
º�����Æ�œ�Ø��Ø,���Æœ�
�œÆØŁ���æ���Ø
��Æ�œ�Ø��Ø.�	Ø��æ’4�����,���FÆ
�Ø��Ø�ªØ
Ø�œ���łœŁ�ÆØ
,º�����Æ�œ�Ø��Ø�������œÆ�Æª.

10��Æł��Ø��Ø�º�œ�ø���łº
�ÆŁ��œ��æ��.



��œF�æ�œ��Æª�Ø����
��ª�ł���Æ�ØłºØ�F���łŒÆÆ�Ø
œ�æ��Ø�ø�
ÆØŁ���æ���œ�Ø��ª�œÆ
	łª�ªØ
Ø�ÆØŁ��Æ�æ���œł�Ø��œ.

��Æœ��Ø��Øø����æ��Ø��º�œ�ø
Øœø���łº
Ææ��Ø���,øº
��º�œ
��Ø�łØœ�Ø���º�œ�ÆØŁ������Æœ��	œ��Ø
�
.�Ł�œ��Æ�œ�Ø��Ø�����æ�
�Ø��œ�łÆ�œÆł��
��º�Ø�œłÆ������øł�ÆØ�œ��º�œ�ÆØŁ��,���œ���ł
ø��Æ�œ��Ø��Øºø����
�Ø

	����œÆœ�º
����Ø�ø����æ�11.�����œ���œ
øÆ��Æ�œ��Ø��Ø���Æ�œ.�łº
Ø��Ø
���ł�Ø�Ł�æŁØ��ø	ŁF�,����Ø
��ÆØ
Ø�
��œ�.�
ØæØ�
���ªºØÆ�Ł�œ��Æ�œ�Ø��Øºø����
�Ø
ºªØ���
����łº
Ø�12.
ØøºØ��æ	ł�œ��æÆØł�Æ�ł�Æ��ª���Ø
ªØÆ��Æ�œ�Ø��Ø���
����łº
13.

æØº���ø�ªÆł,��œ��Łł�œ��Ø�łØ�œø����ł���Ø�
Øœ�����ª��œ
��º�œ��łº
�ÆŁ��æ���œ�Ø��ª�œ�
Æ��	
º��Ø��
��ÆØº�æ��ø��æ��
Æ
	łª.�ø�
ØÆ��ª��œØø	Ø�����ªØ
Ø�ÆØŁ��ø��æ���œø�
�œ.ªØ�

�Ø��ªF�łŒÆæ��Ø�ø��º�œ�ÆØŁ��Æ�æ���œø��ºł��A
Æº���ø�łºØøœ
��	ø�œÆ�łøœœÆ	łŁ,���œÆø����łºÆ�œø���ª�œ�º�œ�ÆØŁ��
Æ�æ���œ���.�ªØ�
Æ
�ø�Ø����Ø�º��ø�øÆæØæ�	Øœ��æ��Ø�œª���œ
Æ�œØª���ÆØ�œº��Ø�ª��Ø���ÆØ�æ���œ�Ø��ª�œøŁł���æªł�ÆØøł��14.
ªØ�
Æ
�ø�Ø�����ø�Ø�ø�øº�Ø-��ł��ø	Ł
Ø�,����łØ�ø	Ł,�ø�	ŁØ�
����łºØ-ªØ
ÆÆ�����œ��ªª��æ��Ø���,�º
��
��œ�œ������ÆÆ�����Æ��
��ł��œ
�æ	�œ��Ø�����
œ��łº
ÆØøł��.

16

æØ
Øª�ØŁø���
Ø�ø	ŁØ�Zœø�"�

11ł��æØ
Øª�ØŁøEKRKFDR\FXZMQºłŒ�ZØæ�ª�œ���ł�
�œ76)2001()���
:æØ
Øª�ØŁø
EKRKFDR\FXZMQºłŒ�(.

12ł��ø�,Æ��’151Z154,����Æ��œØ�
ø���Æ�œ��Ø��Øºº�Ø���
œ��łº
.º
ł��ø�,
Æ��’563Z568,���
ØæØ�
��æªØł�œø�����A��œ��	�ł��-ØªØ�Ł�œ��Æ�œ�Ø��Ø.
�
ØæØ�

ºø�,���ø���Ø��Ø����ł��œ����œØ�œ.

13�æ	ł��ÆØ�Ææ��Fœ�œ���œ����Ł�øÆ��Æ�œ�Ø��Øł��:OMRI BEN-SHAHAR & CARL

E. SCHNEIDER, MORE THAN YOU WANTED TO KNOW: THE FAILURE OF MANDATED

DISCLOSURE (2014).ZBGDO:Clifford Winston, The Efficacy of Information
Policy, 46 J. ECON. LIT. 704 (2008); Daniel Schwarcz, Transparently Opaque:
Understanding the Lack of Transparency in Insurance Consumer Protection,
61UCLAL. REV. 394 (2014); Cass R. Sunstein,Empirically InformedRegulation,
78 U. CHI L. REV. 1349 (2011); Samuel Issacharoff, Disclosure, Agents, and
ConsumerProtection, 167 J. INST. & THEORETICAL ECON. 56 (2011); OREN BAR-GILL,

SEDUCTION BY CONTRACT (2012).

14�ªØł�ŁØÆ�œ��Øł�	Ø�œ�æªØł�œ�œ�º�œ�ÆØŁ����ÆØæ��Ø�łÆØ�Ø�œłø��æ���œ
�łº
Ø�œ�Ø��ª�œ.



���ł��œÆ
�ø�ø�ÆØŁ���æ���œ��-ØªØ��łº
Æœ��	œ��Ø
�
��F
�œ
�œ���Æł���
œ��łº
�	
Ø	�Ø��œ�æ�Øœ	���
Øœ��ÆØ�œº��Ø�ø
��ª�
��æªØłæ�ł���
,ø����ºØA
��œØªØø�ªØ
Ø��
œ��łº
.

B.F[KRGKKOCIGYFDR\FXZMQ[PJZ\ONYEOB\FSIZFFGDQ

ªØ
Ø��
œ��łº
�œ	œ��Æł�ÆØ��������ł����œ-������ø
F�,�ÆØøł��Z
���Æø
�œ�øÆ�Ø�15.���ø
Ø��œ�Æø��ł	�æł�Æø����Ø�ø�Łłœ���
œ
��łº
,16������-�����Ø����
	�Æ
�ø�øłł�œ��ø�ø���æł
�œ
��œ����œ.��ºØ	��Fœ����Øœ�º�-�Ø�œł.�����
œ��łº
,ø
���Æø
œ

1981,��	��Æ�ø�ł�17.��œ�æØÆ�œ�ºŒ�Ø�ø���ł��œ��łº�Ø�œÆ���Z
�Øæ�ł��Ł�Ø���łº
ØœÆæ�Ø�2������Øæ�ł
Ø���ø�����œ��łº
Ææ�Ø�3
����Z�Ø��Øæ�łØ�º��F�ø�	��œ��FÆ�	
F��ÆØœ-��ø	Ł�ø�Fø���,
��ø��łØŒØª�,Ø����,��
�ºæ�.Øœł��º
,�	��œ��ł��œ������Fœ�
	ø�Ł���ÆÆØœ-��ø	Ł,øº
�
��łł�ø���œø�	łø
�œ:��Ø�Ł�Ø�?����

Ø���ø�����œ��łº
?	œł�
�æ�Ø��Æ�Ø��Ø���æ	œ���ØŒø�œ�Æ�
�œ
F���Ø�œÆø�º��������œø
	������Ł�Ø�,����	łø
�œ���Øł�ø�ÆØœ-
��ø	Ł���Ø�
Ææ��Ø�����������ª�œ�	øł�œ�øØ��øÆ��ØŒ��18.�æ�ª
���ł�Ø��Ø�łØÆ�Ø
�	łœ��ł��œ������æ�ª�	Ø��F�,��
�ØÆæ�Ø�31����.
��	øł�œ�ÆŁ��æ��Æ�Ø
�Ł�Ø�,��-	Øæ�Ø�32,�Fœ����Æ�œÆØ�œł19.

�F�Ø�ø
Ø	œł�
�œ�Ø�łF���øF�ø�����:���ª�����Æł���ł��œ
º��Ø�œÆªÆł��
œ��łº
���ł��œ�	�łŁ�œ��ÆØ�æ���œ���ªł�œZ��ł��œ
ø��Ø�œł��łº
��ÆØ
��œ
���Ø�œł���æ��Fø���œ
;�	œł�
���ł���
��Æł���
œ��łº
�	
Ø��æ�Ø���-
�ł�ŁØÆF���æªłœ�æ�ł����
Æ��	

º��Ø.��ł��œ���
��ª��æF���łº
Ø�������æ�Ø�Æ��ØœłÆ�œøØł�œ��ºØł�œ

17

���
Ø�ø	ŁØ�Zœø�"��º�œ�ÆØŁ���æ���œ�łº
Ø�œ�Ø��ª�œÆ"œ��	œ�Ø
�
"

15ł��æØ
Øª�ØŁøEKRKFDR\FXZMQºłŒ�,��Ø��"ø11,Æ��’167�-294Z.295

16ł��łøØ��ø��øłØ��ø
F����Ø�ø�,Æ��’297Z.298���ø
Ø���æ	����Ø��ªøØ�
���ł�Æ�����Ø���F�Ø�.

17ł��æØ
Øª�ØŁø"�ø	�œ���Ø�Øæ�ª��ªØ
Ø��
œ��łº
"PIYZKP[VJØÆ309,346��"ø
224)1995(.ł����æØ
Øª�ØŁøEKRKFDR\FXZMQºłŒ�,��Ø��"ø11,Æ��’262��"ø.269

18ł��æØ
Øª�ØŁø"œ�Æ�
�œF���Ø�œ�łº
Ø�œ:�ªłØø���æœ�º�œ�ØøØœ�����Ø�ø��ø�
��Ł��"PBHRKP[VJÆ97)2002(;æØ
Øª�ØŁøEKRKFDR\FXZMQºłºØ�Æ�-�Z�ªØ
����œØ

134Z213)2012()���
:æØ
Øª�ØŁøEKRKFDR\FXZMQºłºØ�Æ�-�(.

19æØ
Øª�ØŁøEKRKFDR\FXZMQºłºØ�Æ�-�,��Ø��"ø18,Æ��’1168Z.1211



�	�œ�œ.��ł��œ�	�łŁ�œ�Æł�ł�œ���œØ�œł��	���,��łø�Ø�œ�œ�łÆ�œł�
º�øłØø�łØ��Æł�ł����ł��œ����.

���Ø����łº
Øœ�æ��ø
�œ�œø�Ø�ø�������øłØ���Ø�Œ
��Łœ
	œł�
�œ���.�ÆØŁ�Ø���Æ��ø����Æł���
��	
Ø�œ
���Ø�œ��-
�ł�ŁØÆØ�œ
ø����æ���ÆØ�œæŁ
ªłŁØ�ø�æ�ł���
����
�ø�ø�ÆØŁ���æ���œ
�łº
Ø�œÆœ�Œœ��	œ��Ø
�
.���
���Æ�Æł�Ø���łØ�
��ªœF�øÆ���Ø�
��łº
Øº���ÆŁ��æ���œÆ��	
�ª-�ªªØ,����Æ��œ��œª�ÆłÆÆØŁ���æ���œ
���
���øŒ,ª�F
�Æ�º�œ��øœ�łł��æ��,���Æ�º�œ��œ�łŁ����æ��.
�º�œ��øœ�łł�œ���
�ÆŁ��Ø�ø�
Ø�,ÆØ
Ø���
Ø���ø���Æłœ�œ�ł�œ20.

��º�œ�ÆØŁ���æ���œÆœ��	œ�Ø
�

��ª���	øł��łº
��øÆ�
�æ	œ
Æ��łØ�øÆ���
æØÆ�œ��ÆØ��œ����	øł�œø��æ��
�øœ����øØ���-ª�œ
�æ	Ø�.�Øª�ø���øœ�Æ���œØ��
Ø��łÆØ�ø������
œ��łº
ø
�����æ��
ø
�œ�œø�Ø�ø�����ø�Æł���Ø�Œ.��ł��œ�����
œ��łº
ø
����Æø
œ

1981�Ø�Æ�Øª�łÆ��ł�Æ�ø�º��Ø��ø	Ł���ł�Ø�ø���
œ��łº
21.��
�æ�ªØ�����F���æ	�æ�ªØ�
�Ø�F�,�Ææ�Ø�23������æ	���æ
��Ø�œ
	�Ø�Ø�œ.
�æ���ºŒ�Æ�����	Ø����
��Øø�����
�����
œ��łº
.��ł��œ
�����
œ��łº
�
��ł��œ���
ŁØ�œ,22��œF�æ�œÆ�Ø�ł�ø��ø�œ���Ø�:
�Øæ�ł�Ł�Ø�,�Øæ�ł
Ø����������Ł�œ��Æ�œ�Ø��Ø23.��ł�œ��Øª�øØ�
øÆ���,���Ø�Æ���ø��	łØ��ø�º��Ø��ø	Ł���ł�Ø.

18

æØ
Øª�ØŁø���
Ø�ø	ŁØ�Zœø�"�

20�ª������Ø�łØœ�Ø��æº���æ	�œ���œ��	����øºœ.Æ�
F
��Øøø
Ø���Ø�:���ª
���������ł��Ø
,�œøº"Ł-1969,�øłæ’59ª)Æ(Æ���	øł�Æ��ØªØł�œÆÆ
F

�ø�œ�øØøÆ���łºœ���łº�Øœ����ØŁ��æØ������Ø���æ	����æ�Ø����
�œ�øł�œ��æ	���ł,���œÆ�æº��ÆºœÆø�Ø�œł����ØœÆ��Ø�ªØł�œ.ł����
œ�
�œ���ł��Ø
)œ
�Ø���Ø
œ��œ���łºœ�łº�ØœÆÆØœ�ø�œ�(,�œø
"�-.1991��Ø��
��Æ����æªØłØ�æØ�ÆÆØœ�ø�œ�,��º�œ��øœ�łł�œ�Ø�ł���ª��æªłØ����.����
���ł��������æªłØ�Æ�ø���ªØ
�)œØ��
Ø��Ø��(,�œø�"Ł-1989,���Æ�Ææ’17ºØ
�Ø-�	øł�º	�œ�łº
���øØŒ�łº�ø���æ	����łø��ªØ���ł��
��ÆŁ��œ�����.
ł��ł�"�90/2512SGVZDHICZFK[ZBNK\NFVX\DHCT"PR’\GVKRKSTZ,	"ª��)4(405
)1991(,ø��Æ�ÆØœ-��ø	ŁºØ����������ł�ºøø�Ø
��łº
.�ø�	Ł��Ø
,øºœÆ
�œ	æ�-�ªØ
,�æÆØłºØ�Łłœ�����Ø���ł����
����łº
�ÆØœØ,������ø
�œ�œ
��ªØ
Ø�œ��æ�Øœ��	œ���œ�ø���œ�ł�œ.

21ł��æØ
Øª�ØŁøEKRKFDR\FXZMQºłŒ�,��Ø��"ø11,œœ-	ł��1Z"�ª���Ø
ªØÆ�ø	Ł
���ł�Ø���
œ��łº
",Æ��’147Z.151

22æ’36������
œ��łº
��Æ�ºØ"��ł��œ�����Ø��������º��Øœ�ł���æº�
��ª".

23	ł�Æ������æ�Æ�Ł�Ø��Æ
Ø��������.	ł����æ�Æ�ºØł�œÆ�øł�Ø,Æ��ª��œ,



�øØ
�Ø��ª�����Ææ��ø
�œ�œø�Ø�ø�����ø�Æł�.����ª��Ø�œ�
Æø
œ1981�ªø
œ1997
�ø�ł��łÆ��œØ��
Ø�Æ�����
œ��łº
.����œ
��œ,ÆØ
�ø
Ø�1998�-2016�œ�Æ��42œØ��
Ø�����,�øłøØ
�����ŁØ
�œ
�Ø���
�ø�Ø�øÆ������Ł	�24.

	ł�Æø�����,�ª
Æ�Ł�Ø��Æ
Ø���ø�����œ��łº
,�ÆłøØ
�F����œF�
ÆØ�œł25.	ł��ø������ÆłøØ
�F�łÆØ��ªºªØºŒøº�œłœ�ø�
œ��º�œłœ
�º��Øœ"��ł��œ��
F
æ��Ø�ø��æ���œ".�œ�æ	�œ��Ø�łØ�œ�
�æªłœ
�
�ø�ø��æ���œ��	����Æ�)æ�Ø�13�(,��	øł�œ�ÆŁ��æ���œ�øºœ
)æ�Ø�13ª(,øØ
�F�ªłæŁF�ÆªØ
������æ�œł�º��œ)æ�Ø�14(,��º�œ�ÆŁ�
łºØøœØ�Øªœ
�	ø)æ�Ø�14�(,��º�œ�ÆŁ��æ�œ�ºł�ł���)º����æ��
Æ�łøœœ(Æœ�Œœ��	œ�Ø
�
)æ�Ø�14�(,��ł��º��ØœÆªÆł���łºæ	Ø���Øº�Ø
Æø����łœŁ�ÆØ
)æ�Ø�14�(���æ	�ø�œ�æ	œłÆØ�Øœ����.Æ	ł�ª����,�ª

ÆæØ��
Ł�ÆØ
�Æ���œ��ØłØ�,
�ø�øØ
�F����œF�.
�æ���øØ
�F����œF�
Ææ�Ø�17������æ	�øÆ��æ�Ø	Ø��ªøØ�Z17�Z17�.

º��-º
��æ�����	ł�ª1,���æ�Æ��łØ�œ�ÆøØł�œ���ł�ºØł�;Æ	ł��
�����łø�œ���
œ��łº
��æ�ł���
;26��æ�	ł��1,�øł��æ�Æ�ºØ	�
�
��Øœ�º������Ø���Ø�ºæ	F�;27Æ	ł����ł�Æ�Æ�Øª�łÆ��æ
��Ø�œ

19

���
Ø�ø	ŁØ�Zœø�"��º�œ�ÆØŁ���æ���œ�łº
Ø�œ�Ø��ª�œÆ"œ��	œ�Ø
�
"

Æł�º��œ,Æ�ºØł�œ�Ø��ª�œ�Æ��Æ�œ�Ø��Ø.	ł�ª��æ�ÆæØ��
Ł�ÆØ
,�º��������
��Æ�œ�Ø��Ø.�	ł�Ø����łØ���Æ�Ø��œ�	Ø�����
��Ø,�æ
��Ø�œ�	�Ø�Ø�œ��æ�ªØ�
���ł�F�.

24����º��Æ���ł�44æ�Ø	Ø���,��łØ�Æł�Æ�,���œ����œØ�œł�-80æ�Ø	Ø���
�ł�ºØ��º
ø��øœ�æ	�œ�º���Ø�Æ
�æ����ªº
Ø.�Ł�æŁÆº���œ��œ�łŒ	Øø��ø�.
��œ���ª,�����
�º�Øª
Æ
�ø�Ø�łÆØ�ø��
ª�
�º��Æ
�æ�����łØ.�����øØ
�F�
ø
�ø�Æœ��	���Ø����Æ��øŒ.

25�ªØ�
º��ØÆ
�ø���Ł�Ø���łº
Øœł��æØ
Øª�ØŁøEKRKFDR\FXZMQºłºØ�Æ�-�,��Ø�
�"ø.18Øø�øł�œ�Æª�Ø�ÆØ
��Ł�Ø���łº
Øœ�ÆØ
��Ł�Ø�����ØœZł��ø�,Æ��’
81Z.90��Øæ�łø�
Ø�������œ��łº
)æ’3(�Æł��	º�,���º�œłœ�ø��æ�Ø�
ø�
œ��"�Øæ�ł�	��œ�ø	��Æ�œØ���
œ".º
��æ	�æ’4�,�ª
Æ������Øª�Æ�Øª�
��ł��ø�ł��łº
;æ’4Æ,���FÆ�Ø��Øø����œ���æ�;æ’4�,���FÆ�Ø��Øø��ªØ
Ø�œ
���ł�Ł�ÆØ
�����	��;�æ’7Æ,���Æ�æF�Ø��øØ��øÆø�ø��ł��
�łº
Ø�.

26º�œłœ	ł������ø�
œ��"�łø�œ���
œ��łº
��æ�ł���
�����
�,œ	�Øª�
�æ�º�Ø�œØ�",���æ	�øÆ��æ�Ø	Ø����ªøØ�Z19Z19ª,21�,22��-22Æ.

27�
�ø�ø��ºØ	��
��Øœ��Ø���Ø�ºæ	F�Zø��æ�Æ�����
œ��łº
)œØ��
�æ’39(,
�œø�"ª-2014,æ"�622Zº�����	��œ��øłØ���łÆ��æ�Ø	Ø����ªøØ�.��æ	œ
�ºØ	��
��Øœ�æ
��Ø�œ�	�Ø�Ø�œ�Ø�ªÆł�Æ�łŒ.����œ,���ł��œÆªÆł�ºØ	�
�
��Øœ�ÆŁ��œ�œ�	�Ø�Ø�œø��Øæ�łØ�ø�
Ø�Æ���.����ł��œÆØŁ�����ºœÆœØ



���
øØ�œ,28���æ	���ł��ÆªÆł	Ø��F��ª����;29���ªº���œ��
���ł��œ
łÆ�œ.�����
œ��łº
ø�ø
œ2016ø�
���º
Æ��	
���œØ�����ø
���
Æø
œ.1981

øØ
�F��ø���œF����Æ�����
œ��łº
��[NCIE[Æ��
œ��łº
.
��ł��œ���
��ª���æªłœ�æ�ł����
ÆØøł������
œ��łº
�	
Ø���Ł�œ
�	���œ�ø��Ø�œ,��º�øł�Ø
�Ø��ØÆ�œ
���œ�ø����æ�.���
�Æł��ø�
�����øØ
�F�
Ø�Æ��œ�øł�Ø�œøÆ�
�œ��œ��œ
���œ��-ł��Ø�ø����æ�,
�Œ�����Ø��Ł����łº�Ø�øØ
�F���Ø��.

�œ	œ��Ø�œª���œ
łø����ÆøØŁ�œ�ø	Ł��ł�œ.Æ�
��Ø�ø�
����Ø��
œ
��łº
,�Æ�����
����Æø
œ2008�-Consumer Protection from Unfair

Trading Regulations
30.��Ø��ªÆªÆł��Ø����
��ıÆ��Æª�ø����Æ�

��ł��œø
��ª���æªØłæ�ł���
,���ł���ł��œø
��ª����
����łº
�	
Ø
�Ł�Ø�œ�
Ø���.�œ	œ��Ø�œª���œ�����ÆªØł�ŁØÆ�œ�łº
Ø�œÆ�Øł�	�31.

������º���øØÆ�œø��ÆØ�œ��ł��œ����ÆªÆł�Ø����	Ø�����
��Ø,
�ł�Æœ�æ�ªØ����ł�F���æ
��Ø�œ�	�Ø�Ø�œ,��ÆØ�œ�æ�ªØ�ø�	Ø��F�
�ª����,�Ø���Ø�ºæ	F���ºØ	��
��Øœ,��������Ø����ª�łøØ�
�œ�łÆ�œø��łø�Ø�œ,��º
��-�
œø��
œ��łº
œ���ø,Øø��łŒÆ�æº��
º��Øœ���ł��œ����.�æº�����łØŒøœ���ÆæØæ�ªØ
Ø��
œ��łº
.�	ØºŒ
Øø�øØÆ�œłÆ�����œ�
Ø���Ø�����ª��œ���ł��œ����.

20

æØ
Øª�ØŁø���
Ø�ø	ŁØ�Zœø�"�

ÆØ��łœøª
�Æ���œ����.ł��æØ
Øª�ØŁø"���œ�����
œ��łº
)œØ��
�æ’33(,
�œø�"Æ-2011:����
�ł��Ø������œ��ºØ	��	�Ø�Øœ"PBHRKP[VJ�29)2013(.

28æ’23����,�ª
Æ��
øØ�,�ÆłłAØ�Ø���Ø	�,���æ	�æ’23��-23Æ.

29æ’31�Z"	Ø��F��ª����"Z�Æ�6æ�Ø	Ø�-�Ł
Ø��-16	æ���œ.

30Æ
�ø����F�œæ	ł�œłÆ�.ł��,�ª����:Hugh Collins, Harmonization by
Example: European Laws Against Unfair Commercial Practices, 73 MOD.

L. REV. 89 (2010).ł��ªØ�
Æœ�
�œ������æØ
Øª�ØŁøEKRKFDR\FXZMQºłºØ�Æ�-�,
��Ø��"ø18,Æ��’29Z30,129��"ø60,255��"ø4,372��"ø71,�-301Z.302

31ł��ªØł�ŁØÆ�œ��ª�œÆ
�ø����
Æ�"ø48Z.53



C.FHMG\NCKJGNIE-XEEK[NTSYBG\

.1TSYBG\XZMRKG\[RK\QNCJNCBGVQIE-XEEKNBIZMZK\\IGHF

�F��œø��ø�Æ���œø�
�œø��æ���œø�łº
Øº���ÆŁ�Æ��	
�ª-�ªªØ:
Æ�Æ����ł�ø�
�Z��ø����ł��Z���Ø�œ�æ���œ"�Ø��ª�œ"ø
Øœ
�ÆŁ�

Æœ�Œœ��	œ�Ø
�
;�ø
F��Ø��æ���œ�łº
Ø�œ"ł�Ø��œ"ø
Øœ
�œ�ÆØŁ��Æœ�Œ
œ��	œ�Ø
�
32Z
�ø�øºÆł
ª�
Æ������ł;33��ø�ØøØœ�Ø��æ���œø��łº

Øº����øœ�łł��
��

Øºł���łø
ºłœ�,���œ����øł�œ��	œ�Ø
�
34.
�ł�Ø�
���º�œ�ÆØŁ��Æº���œ���Æ���œø�
�,��º
Øøø�
Ø��ÆØ
�ªØ
Ø�
���æ�Ø�ÆÆØŁ���æ���œ�Ø��ª�œ�ÆØ
�ªØ
Ø�ø�ÆØŁ���æ���œł�Ø��œ35.

Æ��	
º��Ø
Øœ
���łºØ�	łœ���ł��œÆ�
F
ÆØŁ���æ���œ"ł�Ø��œ"

�øÆœ�	ł�Æł��
��º�Ø�œł��øł�	łœ���ł��œÆ�
F
ÆØŁ��Æ�æ���œ
�Ø��ª�œ.Æ��ł�ø��	łœ���ł��œÆ�æ���œ�Ø��ª�œØøæ
��Ø�œ	�Ø�Ø�œ

�æ����æ�ªØ����ł�F�,��ø�Ø
º
Æ�æ���œł�Ø��œ,�
�æ���ºŒØø
�Æª�Ø�łÆØ�
�æ	Ø�ÆØ
ø
Øæ��Ø�ÆØŁ��.�Æª�Ø������Ø�
F�,øº
�æªłœ
�æ���œ"ł�Ø��œ"
��ª�Æ�Ø�ł�øØ	�ł�æ�ł����
,�Æ�ØøØø	��º�ø��
Æ�æ������.����œ��œ,Æ�æ���œ"�Ø��ª�œ"Øø��ª��œłÆ�œ��º�œ�ÆØŁ��,
º	Øø
ł��Æ	ł�Ø���ł�ÆØ�.

Æœœ-	ł���
ª�
Æ��ł�Æ�Æ���F[NK[K\,���æ�œÆ�æ���œ�łº
Ø�œ
ø��łº
Øº���ÆŁ�
�����ł��
�����øł�œ��	œ�Ø
�
.�Łł�œØ�
ø���ł��œ

21

���
Ø�ø	ŁØ�Zœø�"��º�œ�ÆØŁ���æ���œ�łº
Ø�œ�Ø��ª�œÆ"œ��	œ�Ø
�
"

32ł����Ø�Æ�"ø1�œ�ªØ�
Æ��
�Ø�"�æ���œ�Ø��ª�œ"�"�æ���œł�Ø��œ".

33ł��æØ
Øª�ØŁø"�º�œ��łº
�ÆØŁ��",��Ø��"ø.1

34��º�œ��øœ�łł�œ��æ���œ���
���øŒ��ºł�ºÆł�	
Øø
Ø�łÆ�œ,�����º�œ���Fœ�
���Æ�œ��æ���œø�łºØøœ��Æ�Æª.ł����Ø��"ø.20

35��Æª�Ø���łÆØ�Zł����Ø��Øª�"ø5Z10Z����œÆŁ�Ø���ł�Æœ�º
�ªØ
Ø�,���
��Ææ�ªØ�
�ª���æ�.ºŒ,Øøæ
��Ø�œ	�Ø�Ø�œ���æ���	ł��ł��œÆ�æ��ø�łºØøœ
Ø�Øª�œ
�	ø)æ’23)�()5(������
œ��łº
(,Æ�æ�œł�º��œ)æ’23)Æ()4(����(,ÆøØA�
�ł����Æ�ºł�ł���)æ’23)Æ()6(����(.����œ��œ,�Ø
æ
��Ø�œ	�Ø�Ø�œÆ�Ø
�	łœ
���ł��œø�ÆØŁ���æ��ł�Ø��Æœ��	œ��Ø
�
.º��-º
,Øø��ł��œÆªÆł	Ø��F��ª����
Æ�æ���œ�Ø��ª�œ)æ’31�)�()3(�-31�)�()4(����(,�Œ�Ø
	Ø��F��ª����Æø��	łœ
���ł��œÆªÆłÆØŁ���æ���œł�Ø��œ.����Ø���Ø�Æ�æ�łœ�ºØ	��
��Øœ���łØ�Æ�łÆ�
��ÆØł�º��œ,�ºł�ł����Ø�Øª�œ
�	ø)æ’22�)Æ()15(�-22�)Æ()16(����(,���Ø�Ø��ª���Æ�
ø�000,45ø"�,����œ��Ø���Ø��ºæ	F�Æ��ł�ø�ÆØŁ���æ���œł�Ø��œ)æ’22�)�()26(
����(,���Ø�Ø��ª���Æ�ø�000,22ø"�,������æ��Ø
�œ��ØªZ�ª000,7ø"�Æ�Æª.



����
��	øł��łº
��øœ�łł��æ���œ���
�ł�Œ,�ÆºŒ�����ªªœ�ł�œ
Æ�ø�.����º�œÆØŁ���Ø���łº

�	Œ�øÆ�Ø��-	Ø�����,����ÆØ
œF�
�øœ
��
æØÆ�œ.�º�œ��łº
�ÆŁ��æ���œ���øº�œ�F�œ��ÆøØŁ�œ�ø	Ł
��ł�œ36.

Æ
�ø�ø�ÆØŁ���æ���œ�łº
Ø�œÆ��	
�ª-�ªªØ��-ØªØ��łº
ØøøœØ
æ��Ø�œ:���œ,�º�œ�łŁ����œ�øł�œÆœ��	œ��Ø
�
;����łœ,�º�œ�øœ�łł�œ
��æ���œ���
�ł�Œ.��º�œ��øœ�łł��æ���œ
��ª���
���øØł�ø�
�łº
Ø��œ��	�œ�ł�º�œ,ªÆłøØøÆ�ºªØ�	���Æ�łº
ø�Ø
�Øº����œ
œ�
��æ����ø����Ø
����
F
Æ���ª.��łº
�
º
æ��æ�����øºœ�Ø
���ª�
œ�Øª��ø�º�œø������ł�Œ-ŁA�,���ØœØ���œ�øł�œ�Æ�ææœ���ŁØ�œ
���
ØŁØÆØ�œ�	�łØ�Øª�.����œ�łÆ�œ������,F��ı��łº
��Øø�ł�ø�ł
��æ��ø�łº��Æ�Ø
œ�
��ŒÆØ�œł,���ØœØ����	æØ.

����Æ�
�ÆØ
ø
Øæ��ØÆØŁ�������ª�ø�	Ł��	ł�ł�æ��	�Æ�
F

CNBGCKEZPQ37.�ø�	Ł�Æ�Ø
ÆØ
�º�œ�łŁ��ÆØ
�º�œ�øœ�łł�œ.�º�œ�łŁ�
�œF�æœ�
æØÆ�œø�ºłØœœ�������ŁØÆ�
ºæ��ø���æ��,38��	ØºŒ�Ø�
���Æ�œ�œ��	œ�Ø
�
�œ����Æ��
)�łÆ��-�øłØ����	��œ(.����œ��œ,
�º�œ��øœ�łł�œ�Æ�ææœ��ºŒø��łº
�ø�Ø�ø
�œ�œ��ª	�œØ�����Æª
º��
F
Æ�æ��.�º�œ��øœ�łł�œø�������Ø
�Øº�����Ø�œ��ł	œ,���œ
�œ�Œ�œ�øÆ�œÆ��łºØ���æ�.

22

æØ
Øª�ØŁø���
Ø�ø	ŁØ�Zœø�"�

36ł��,�ª����:Jonas Malmberg, Long Term Contracts Between Unequal Parties
in Sweden, 50 SCAND. STUD. L. 409, 413 (2007).ł����:Mitja Kovač & Ann-
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139ł��,�ª����:Brigitta Lurger, The ‘‘Social’’ Side of Contract Law and the New
Principle of Regard and Fairness, in TOWARDS A EUROPEAN CIVIL CODE 273 (Arthur
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European Private Law, Social Justice in European Contract Law: A Manifesto,
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147ł��:Saami Zain,Regulation of E-Commerce byContract: Is It Fair to Consumers?,
31 U.W.L.A. REV. 163, 165-6 (2000).
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149ł��:Nicholas Kaldor, Welfare Propositions of Economics and Interpersonal
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MENT 8 (3rd ed. 2010): ‘‘Foreign investment involves the transfer of tangible or

intangible assets from one country to another for the purpose of their use in

that country to generate wealth under the total or partial control of the assets’’.
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Contributo della MIGA all’Evoluzione del Regime Giuridico degli Investi-
menti Stranieri, 73 RIVISTA DI DIRITTO INTERNAZIONALE 320 (1990).

8ł��:ABRAHAM FELLER, THE MEXICAN CLAIMS COMMISSIONS, 1923-1934 (1935 rep.
1971); JOSÉ PRIETO, LAS RECLAMACIONES INTERNACIONALES POR INTERESES EXTRANJE-

ROS EN SOCIEDADES MEXICANAS 54 (1947); Raúl B. Manaut, México 1920-1945.
La Expropiación Petrolera y la Reinserción deMéxico al Sistema Internacional,
4 HISTORIA CRÍTICA 47 (1990), http://historiacritica.uniandes.edu.co/view.php/

72/view.php.
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the standpoint of International Law and of the Court which is its organ, municipal

laws are merely facts which express the will and constitute the activities of States,

in the same manner as do legal decisions or administrative measures. The Court is

certainly not called upon to interpret the Polish law as such; but there is nothing to

prevent the Court’s giving judgment on the question whether or not, in applying

that law, Poland is acting in conformity with its obligations towards Germany

under the Geneva Convention’’.
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1959(2) Y.B. INT’L L. COMM’N 1, 11; B.A. WORTLEY, EXPROPRIATION IN PUBLIC

INTERNATIONAL LAW 12 (1959); Louis Sohn & R.R. Baxter, Responsibility of
States for Injuries to the Economic Interests of Aliens, 55 AM. J. INT’L L. 545,

553 (1961); Richard Lillich, The Current Status of State Responsibility for
Injuries to Aliens, in INTERNATIONAL LAW OF STATE RESPONSIBILITY FOR INJURIES TO

ALIENS 15 (Richard Lillich, ed., 1983); Note from the U.S. Secretary of State to

the Mexican Ambassador in Washington, 21.7.1938, in LOUIS SOHN & THOMAS
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Æ��œ:UNCTAD Board, Res. 88 (XII), 11 I.L.M. 1475

(1972); Permanent Sovereignty over Natural Resources, G.A. Res. 3171 (XXVIII),

17 December 1973, http://www.un.org/documents/ga/res/28/ares28.htm; Charter

of Economic Rights and Duties of States, G.A. Res. 3281 (XXIX), 12 December

1974, http://www.un.org/documents/ga/res/29/ares29.htm; Permanent Sovereignty

over Natural Resources, G.A. Res. 2158 (XXI), 25 November 1966, http://www.

un.org/documents/ga/res/21/ares21.htm; Declaration on the Establishment of a

New International Economic Order, G.A. Res. 3201 (S-VI), 1 May 1974, http://

www.un-documents.net/s6r3201.htm.

31Eduardo Monreal, La Nacionalización en su Aspecto Jurı́dico, in DERECHO

ECONÓMICO INTERNACIONAL 137, 172 (J. Castañeda ed., 1976).

32�Ø�Æ�Æ�ØøœØ"�Aœª�œ�ø�ŁØœ:

��
Æ�ø�Ł
ÆØ�����Ø���º�Ø�œØ
�ø��ø
Ø�Ø�
�łØ��Æ�łŁ���º�Ø�œø���ł�Ø�ł
"Æ��Ø��ø��Ø������łØ��������Ø�ªØ�œØøł��"
25)17.8.2010(mof.gov.il/Committees/PreviouslyCommittees/PhysicsPolicyCommittee/

ServedOpinion_NovelEnergy_Appendix_j.pdf.
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3423 Iran-United States Cl. Trib. Rep. 378, Award, December 29, 1989; OECD,

‘‘Indirect Expropriation’’ and the ‘‘Right to Regulate’’ in International Invest-
ment Law (OECD Working Papers on International Investment 2004/04, 2004),
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International Investor-State Arbitration, 2015 ARBITRATION INT’L 1, 13: ‘‘Tribunals

in tax arbitrations have recognized the necessity for host states to be afforded

flexibility in the creation, amendment and implementation of their tax laws and

policies, recognizing that apparent wrongs by the state should not categorically

be viewed as violations of international law, thereby giving the state the benefit

of the doubt in the implementation of its tax policies’’.
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INT’L LEGAL MATERIALS 200 (1974): ‘‘The requirement that a taking be for a public
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secure the payment of taxes or other contributions or penalties.’’

49ª����ªœøøØ�æ
Ø1,��Ø�
"ø.12º�ł���œª��-
ÆØ�F�ø���ªœøøØ�æ
Ø:
��ª

�Æ�Ø�œ
�ªØ�Ø�œ
�Øæ
��ØœÆ��ø��ø�ÆØ��Ł���ÆØøł��"ŁØ�Łœ�æ
��œ
��ª

�
�ł�œ
�ØÆ�ł"3)��Æ�Æł2010(www.slideshare.net/tashtiot/ss-5820777.

50��

Æ��
ł��Æ�Æ�ØøœØ,��Ø�
"ø32,�æ’24��Ø�Œ.



Æ�æ�łœ
AØº��ø�æÆæÆØÆFø��
�æ
��œø���ªœøøØ�æ
Ø1Æœ���

�
œ
��ÆØøł��
���

ł�Ø��ºØ
ªÆł�ø�Ø�
Aœ��Ø�
�
�œØœÆ�Æ-
�ØÆ�ø�
�º�Ø�œø�łºø�Æ�
Æ�œ

ø
�
51.
ªÆł
ø�łº���ł���ø�
"

�
��œ
��æAœ"Zæ��Ø
�øł��øØœ��
ø�Ø�øºØ�
Ø�œł�Ø�œł
ÆªØ��Ø�
�œ
F�Ø����Ø�łº��œÆØ�-����Ø�œ52.�ª�ÆłÆ�ªØ��œø�����œ
����

Æ�������Ø�œªÆłÆØ����ø�
�
��œ��
����œ.�
Ø����œ��Øø
��Ø�Ø���Łł�œø��Ø�,º���
Ø����œ�œø����Ø��F�)ł���
��Æœœ-�ł


1(.�Æ�Ø�œ�ø�
�ø�Ł
ÆØ�-����Ø�Ø��øØÆ�œ�
�ªł
ø
�ø�Ł
��Ø�Ø
���Ø
���ªØ�ø����Æ�łØ�.Æ�Ø�Ø�ø�Ł
��Ø�,
ªÆłøØø�Æ���
����
�º�Ø�œØ
�ø�
�ø
Ø�Ø������Æ�����
�œØ��Æ����ø��ØÆ�Æª.��
��Ø�

Ø�łªœ��Æ-�ØÆ
ø�
�º�œ�ø���œ�
�ø
Ø��œ�Ø
ł�º�Ø�œ-
Øœłø��
Æ�ºæØ�,��ØÆ�Ø�Ø
�ø�Ł
ÆØ�-����ØœØ�øÆ
��Ø�
º�
�œØœ,���œ����

ªØ�ø�
�ªØ�

��ł�œ�º�
��œ
"
�Æ�
","�æªł
","�Øæ�Ø"�ºª��
.

Æ�ł
ŁØ

����ªØ��
�øØ�
Æ�Ø�Æ����Æł�łÆØ�ø�Ø
æ��Ø�
���łØ�
ø���Ø��œ.
�łº�

ÆØ�-����Øœœ�ŁłŒ�Æ���º��
ł
��Ø�æØÆ�œØ�,
��
Æ����Æ�
Æ�œ
��Ø�
�ØÆª
�ø
Ø��œ�Ø
ł����œ�Æ-�ØÆ�ø�
�º�Ø�œØ�
łº�øØ�œ.

Æ��F�Ø
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own municipal laws as a bar to a claim by a sovereign for a wrong done to the

latter’s subject’...’’ Shufeldt claim (Guatemala, USA), July 24, 1930, Reports
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60Archer Daniels Midland Company and Tate & Lyle Ingredients Americas, Inc.

v. United Mexican States, ICSID Case No. ARB(AF)/04/5, Nov. 21, 2007,

para. 244: ‘‘As to the intensity of the measure, a first indication is whether the

investor lost control of the investment by losing rights of ownership or manage-

ment, even if the legal title was not disturbed’’; Antoine Goetz & Others v.

Republique du Burundi, ICSID Case No. ARB/01/2, June 21, 2012, para. 194:

‘‘Dans son courant majoritaire, elle tend cependant à considérer aujourd’hui

que, pour qu’il y ait expropriation, l’investisseur doit non seulement être privé

des profits attendus de son investissement, mais qu’il doit en outre être privé

du contrôle même de cet investissement ou que ce dernier soit devenu pour

lui sans aucune utilité’’.
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ł��:Human Rights and Investment Policymaking: Relevance and
Integration, LSE HUMAN RIGHTS (Oct. 28, 2014), http://blogs.lse.ac.uk/invest-

ment-and-human-rights/portfolio-items/background-and-summary-investment-

human-rights-relevance-and-integration-panel-discussions-2014-world-investment-

forum/; UNCTAD, Selected Recent Developments in IIA Arbitration and
Human Rights (IIA MONITOR No. 2, 2009), http://unctad.org/en/Docs/web-

diaeia20097_en.pdf.
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76Philip Morris Brands Sàrl & Others v. Oriental Republic of Uruguay, ICSID

Case No. ARB/10/7, July 2, 2013, http://www.italaw.com/cases/460.

77Philip Morris Brand Sàrl & Others v. Oriental Republic of Uruguay, Procedural

Order No. 4, ICSID Case No. ARB/10/7, March 24, 2015, http://www.italaw.

com/sites/default/files/case-documents/italaw4218.pdf.

78Methanex Corporation v. United States of America, Decision of the Tribunal on

Petitions from Third Persons to Intervene as ‘‘Amici Curiae’’, January 15, 2001,

para. 49, http://www.italaw.com/sites/default/files/case-documents/ita0517_0.pdf:

‘‘There is an undoubtedly public interest in this arbitration. The substantive issues

extend far beyond those raised by the usual transnational arbitration between

commercial parties. This is not merely because one of the Disputing Parties is a

State: there are of course disputes involving States which are of no greater

general public importance than a dispute between private persons. The public

interest in this arbitration arises from its subject-matter, as powerfully suggested

in the Petitions. There is also a broader argument, as suggested by the

Respondent and Canada: the... arbitral process could benefit from being

perceived as more open or transparent; or conversely be harmed if seen as unduly

secretive. In this regard, the Tribunal’s willingness to receive amicus submissions

might support the process in general and this arbitration in particular; whereas

a blanket refusal could do positive harm’’.
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ÆłØ��œ�
�F�)Escrache de Vázquez a Philip Morris en la ONU,

EL PAÍS (Sep. 30, 2015), http://www.elpais.com.uy/informacion/escrache-vazquez-

philip-morris-onu.html(:
‘‘...no es ético, señoras y señores, que en algunas circunstancias
tribunales de organismos multinacionales puedan priorizar aspectos
comerciales a la defensa de un derecho humano fundamental como
es la salud y es la vida...’’

80EMERIC DE VATTEL, THE LAW OF NATIONS, OR, PRINCIPLES OF THE LAW OF NATURE,

APPLIED TO THE CONDUCT AND AFFAIRS OF NATIONS AND SOVEREIGNS, WITH THREE

EARLY ESSAYS ON THE ORIGIN AND NATURE OF NATURAL LAW AND ON LUXURY, 1758,

298 (K. Haakonssen et al. eds., 2008): ‘‘Whoever uses a citizen ill, indirectly

offends the state, which is bound to protect this citizen; and the sovereign of

the latter should avenge his wrongs, punish the aggressor, and, if possible, oblige

him to make full reparation; since otherwise the citizen would not obtain the

great end of the civil association, which is safety’’.
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,Æœ��Ø��æ�Ø�Ø�,���ÆÆ��łØ�œÆØ�-����Øœ.ł��:Richard B.

Lillich, The Current Status of State Responsibility for Injuries to Aliens, in
THE INTERNATIONAL LAWOF STATE RESPONSIBILITYFOR INJURIESTO ALIENS 15 (1983);

Paul Guggenheim, Les Principes de Droit International Public, 80 R.A.D.I. 5,

125 (1952); THOMAS HEFTI, LA PROTECTION DE LA PROPRIÉTÉ ÉTRANGÉRE EN DROIT

INTERNATIONAL PUBLIC 3-14 (1989).

83Alberto M. Aronovitz, The Procedural Status of Individuals in Diplomatic
Protection and in the European Convention on Human Rights: A Comparative

Study, 28 COMP. L. REV. 4, 15, 19 (1995))�
��:Aronovitz, The Procedural
Status of Individuals(.

84UN Charter, art. 2, http://www.un.org/en/documents/charter/index.shtml: ‘‘The

Organization and its Members, in pursuit of the Purposes stated in Article 1,

shall act in accordance with the following Principles... 4. All Members shall

refrain in their international relations from the threat or use of force against the

territorial integrity or political independence of any state, or in any other manner

inconsistent with the Purposes of the United Nations’’.
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86Mavrommatis Jerusalem Concessions (Merits), (1925) P.C.I.J. Ser. A No. 5, 40, 45.

87Aronovitz, The Procedural Status of Individuals,��Ø�
"ø83,Æ��’15;Civilian

War Claimants Ass’n. Ltd. v. The King, [1932] A.C. 14.

88�
ł���ÆØı,��Ø�
"ø1,Æ��’.373

89International Centre for Settlement of Investment Disputes (ICSID), https://icsid.

worldbank.org/apps/ICSIDWEB/Pages/default.aspx.

90European Convention for the Protection of Human Rights and Fundamental
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Freedoms (1950), http://www.echr.coe.int/Documents/Convention_ENG.pdf)�
��:
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�Øł��Øœ��º�Ø�œ�ª�(.

91American Convention on Human Rights, Adopted at the Inter-American

Specialized Conference on Human Rights, San José, Costa Rica (22.11.1969),

http://www.cidh.oas.org/Basicos/English/Basic3.American%20Convention.htm

)�
��:
���

��łØ
�Øœ��º�Ø�œ�ª�(.

92æ’34����

�Øł��Øœ��º�Ø�œ�ª�,��Ø�
"ø90:
‘‘Individual applications. The Court may receive applications from
any person, nongovernmental organisation or group of individuals
claiming to be the victim of a violation by one of the High Contract-
ing Parties of the rights set forth in the Convention or the Protocols
thereto. The High Contracting Parties undertake not to hinder in any
way the effective exercise of this right.’’

æ’44����

��łØ
�Øœ��º�Ø�œ�ª�,��Ø�
"ø91:
‘‘Any person or group of persons, or any nongovernmental entity
legally recognized in one or more member states of the Organization,
may lodge petitions with the Commission containing denunciations
or complaints of violation of this Convention by a State Party.’’
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94Corte Interamericana de Derechos Humanos, Caso Salvador Chiriboga v. Ecuador,

Sentencia de 6 de mayo de 2008 (Excepción Preliminar y Fondo), Ser. C No. 179,

para. 96, http://www.corteidh.or.cr/docs/casos/articulos/seriec_179_esp.pdf.

95ISI FOIGHEL, NATIONALIZATION 69 (1982): ‘‘Themajority of the nationalization laws of

the countries we have considered contain provisions concerning the liability of the

nationalizing state to pay compensation to those affected by the nationalization...’’.

96ł��,��ø�:Treaty of Friendship, Commerce and Navigation between the Republic of

China and United States of America, 1949, 25 U.N.T.S. 90, 100, art. 6.2: ‘‘The

property of nationals, corporations and associations of either high contracting party

shall not be taken... without due process of law and without the prompt payment of

just and effective compensation’’; Treaty between the United States of America and

Uruguay Concerning the Encouragement and Reciprocal Protection of Investments,

signed Nov. 4, 2005, entered into force Nov. 1, 2006, art. 6, http://tcc.export.gov/

Trade_Agreements/All_Trade_Agreements/Uruguay_BIT.asp: ‘‘Neither Party may

expropriate or nationalize a covered investment either directly or indirectly through

measures equivalent to expropriation or nationalization (‘expropriation’), except...

(c) on payment of prompt, adequate, and effective compensation...’’.
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97Diplomatic Note by Mexico, 24.10.1938, in C. NEALE RONNING, DERECHO Y

POLÍTICA EN LA DIPLOMACIA INTERAMERICANA 58 (1965): ‘‘Pagaremos cada dólar o

libra que valen las propiedades que hemos expropiado. Sin embargo, no con-

sideramos la expropiación del petróleo como un asunto de discussion ni objeto

de intervención diplomática’’.
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98North American Free Trade Agreement, in NAFTA Secretariat, https://www.

nafta-sec-alena.org/Home/Legal-Texts/North-American-Free-Trade-Agreement?

mvid=1&secid=539c50ef-51c1-489b-808b-9e20c9872d25#A1110:
‘‘Article 1110: Expropriation and Compensation

1. No Party may directly or indirectly nationalize or expropriate an
investment of an investor of another Party in its territory or take a
measure tantamount to nationalization or expropriation of such an
investment (‘expropriation’), except:

(a) for a public purpose;

(b) on a non-discriminatory basis;

(c) in accordance with due process of law and Article 1105(1); and

(d) on payment of compensation in accordance with paragraphs
2 through 6.’’

99Richard Lillich, The Valuation of Nationalized Property in International Law:
Toward a Consensus or More ‘‘Rich Chaos’’, in THE VALUATION OF NATIONALIZED

PROPERTY IN INTERNATIONAL LAW vol. 3, 184 (Richard Lillich ed., 1972): ‘‘...a

consensus existed in the international community to the effect that compensation

must be paid for nationalized property, and the key issue needing study was the

standards of valuation to be used in determining the amount of such compensation’’.
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100Eduardo Jiménez de Aréchaga, International Law in the Past Third of a
Century, 159 RECUEIL DES COURS 1, 298 (1978).

101Karl Meessen, Introduction, in KAPITALINVESTITIONEN IM AUSLAND - CHANCEN

UND RISIKEN 25 (J. Esser & Karl M. Meessen hrsg., 1983): ‘‘The obligation to

pay full compensation is inherent to the very concept of compensation itself.

But, as mentioned earlier there are situations where the above rule would have

to be supplemented to the effect that a reduction to the compensation due is

justified’’.ł����SORNARAJAH,��Ø�
"ø2,Æ��’448:‘‘Full compensation need

not be paid where there is a full-scale nationalisation of an industry as a part of

economic reform’’.

102ªØ�øŁF�\CKTG\CKRNBGPKG\,��Ø�
"ø24,Æ��’142;Josef Kunz, The Mexican
Expropriations 27 (New York University School of Law, Contemporary Law

Pamphlets Series, Ser. 5 No. 1, 1940, rep. 1976): ‘‘The right of aliens in the

matterof expropriation is derived from international law and the fact that

States can, under their constitutions, expropriate their own citizens without

adequate compensation, cannot be pleaded by them, when treating aliens in

the same way’’.
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105Archie B. Carroll,Corporate Social Responsibility: Evolution of a Definitional
Construct, 38 BUS. & SOC’Y 268 (1999); Francisco Zamora Cabot, Las
Empresas Multinacionales y su Responsabilidad en Materia de Derechos

Humanos: Una Visión de Conjunto, 6 HURI-AGE 2 (2013).
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2014-04-16/asamblea-nacional-del-poder-popular.ł����:Cheryl W. Gray &

William Jarosz, Foreign Investment Law in Central and Eastern Europe 13

(Policy Research Department, The World Bank, 1993), http://documents.world

bank.org/curated/en/1993/03/699086/foreign-investment-law-central-eastern-europe.

107M. Feldman, The Settlement of Expropriation Cases in Iran, in KAPITAL-

INVESTITIONEN IM AUSLAND -CHANCENUND RISIKEN 102 (J. Esser &Karl M.Meessen

hrsg., 1983).

108Ø�ł�ªØ�øŁF�FP[VJFCKRNBGPKFBN-PEKR\K150)1979(.

109Meessen,��Ø�
"ø101,Æ��’.25

110https://www.constituteproject.org/constitution/Bolivia_2009: ‘‘Every foreign enter-

prise that carries out activities in the chain of production of hydrocarbons in name

and representation of the State shall submit to the sovereignty of the State,

and to the laws and authority of the State. No foreign court case or foreign

jurisdiction shall be recognized, and they may not invoke any exceptional

situation for international arbitration, nor appeal to diplomatic claims’’.Æø�œ
2006
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Ø�:Decreto Supremo No. 28701

of 3May 2006, http://www.ambito.com/diario/aw_documentos/archivospdf/2005/

id_doc_4131.pdf.
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the equivalent of the property taken; it shall be accorded in an
effectively realizable form and without needless delay. Adequate
provision for the determination and payment of the said compensa-
tion must have been made no later than the time of the taking.’’
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126Vienna Convention on the Law of Treaties, 1969, art. 26, https://treaties.un.

org/doc/Publication/UNTS/Volume%201155/volume-1155-I-18232-English.pdf:

‘‘‘Pacta sunt servanda’. Every treaty in force is binding upon the parties to it and

must be performed by them in good faith’’.
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128ł��æ’38�-Statute of the International Court of Justice (http://www.icj-cij.org/

documents/index.php?p1=4&p2=2&p3=0):
‘‘The Court, whose function is to decide in accordance with
international law such disputes as are submitted to it, shall apply:

a. international conventions, whether general or particular, estab-
lishing rules expressly recognized by the contesting states;

b. international custom, as evidence of a general practice accepted
as law;

c. the general principles of law recognized by civilized nations;

d. subject to the provisions of Article 59, judicial decisions and the
teachings of the most highly qualified publicists of the various
nations, as subsidiary means for the determination of rules of law.’’
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129Case Concerning the Factory at Chorzów (Indemnity) (Merits), Judgment,

P.C.I.J. 1928 Ser. A No. 17, 29, 46-48)�
��:��F�Factory at Chorzów(.

130ø�,Æ��’47:
‘‘The essential principle contained in the actual notion of an illegal
act - a principle which seems to be established by international
practice and in particular by the decisions of arbitral tribunals - is
that reparation must, as far as possible, wipe out all the consequences
of the illegal act and reestablish the situation which would, in all
probability, have existed if that act had not been committed.’’

131ł��ªØ�øŁF�\CKTG\CKRNBGPKG\,��Ø�
"ø24,Æ��’132;Susan Marks, Expropriation:
Compensation and Asset Valuation, 1989 CAMB. L.J. 170: ‘‘Few would dispute

that international law draws a sharp distinction between a lawful and an

unlawful expropriation of foreign assets by a state’’.
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140US Suspends Argentina from Trade Preference Scheme, 16(12) BRIDGES

(March 28, 2012), http://www.ictsd.org/bridges-news/bridges/news/us-suspends-

argentina-from-trade-preference-scheme: ‘‘Trade frictions are on the rise between

Washington and Buenos Aires, after US President Barack Obama announced on

Monday that the US would be suspending Argentina from its Generalised System

of Preferences programme - which waives duties on thousands of imports from

developing countries - for failure to pay arbitration awards in two disputes

involving US investors’’.
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"ã��e�")internationalization(ø����Ø

ø
�
.
��ø�
"ã��e�"
Ø����ø��Ł�
,
Ø�œø�Øœ���łø�º�Ø���ø
Ø�Ø��łŁF��
�Ø�
����ªÆØ�-����Ø
øA
��
ø�
�ªØ��œ
�Æł�œÆ���
,���
Ø�150.���ª�
ø��ø
Ø�Ø��łŁF��Ø��øA
����ª�ø��ªØ��œ,ÆØ�
Øœł���Øø�Ø�
�
�ªªØ������œ��Ø�
�Øº��Ø��
Ø�œ�ªº�
.æ�Ø�2)�(����œ�Ø�
ÆªÆłªØ�Ø
����œ
�Æ�ºØ���

Ø�

æº�ÆØ�-����Øø��łŒÆØ��ªØ��œ151.��ØºŒ��Æłœ
��Ł,��

ºº�øœ
Ø
,�Ø�º�øł�ø�ŁØ�
Ø�œ�ª����
ÆØ�-����Øœ,�Æº��
�
Æ���
øÆ

�ªØ�

��ł�œ��Ł�œ�����

œ�FÆ�œ�
Ø���������
Æ
ø
�œ
152.����œ,��ÆºªØ�ø�Ł�Ø���øØºØ��
øœ�øÆ����"ã��e�"
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149Margarita T.B. Coale, Stabilization Clauses in International Petroleum Transac-
tions, 30 DENV. J. INT’L L. & POL’Y 217 (2003).

150Aronovitz, The Procedural Status of Individuals,��Ø�
"ø83,Æ��’.15

151Vienna Convention on the Law of Treaties,��Ø�
"ø126,æ’2)a(:‘‘‘treaty’

means an international agreement concluded between States in written form and

governed by international law, whether embodied in a single instrument or in two

or more related instruments and whatever its particular designation’’.

152Texaco Overseas Petroleum Company/California Asiatic Oil Company and the

Government of the Libyan Arab Republic, (1977) 104 J.D.I. 350, (1979) 53

I.L.R. 389, para. 48: ‘‘Thus, the internationalization of certain contracts entered

into between a State and a private person does not tend to confer upon a private

person competences comparable to those of a State but only certain capacities
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155HowardMann, Stabilization in Investment Contracts: Rethinking the Context,
Reformulating the Result, INVESTMENT TREATY NEWS (Oct. 7, 2011), http://www.

iisd.org/itn/2011/10/07/stabilization-in-investment-contracts-rethinking-the-context-

reformulating-the-result/.

156Berthold Goldman,Nouvelles Réflexions sur la LexMercatoria, in FESTSCHRIFT
PIERRE LALIVE 241 (1993), http://www.trans-lex.org/112300; Abul F.M.Maniruzza-

man, The Lex Mercatoria and International Contracts: A Challenge for Inter-
national Commercial Arbitration?, 14 AM. U. INT’L L. REV. 657 (1999), http://

digitalcommons.wcl.american.edu/cgi/viewcontent.cgi?article=1322&context=auilr.

157NOAH RUBINS & N. STEPHAN KINSELLA, INTERNATIONAL INVESTMENT, POLITICAL RISK

AND DISPUTE RESOLUTION 45 (2005): ‘‘Whether or not the investment contract

contains an arbitration clause, a choice of law provision can increase predictability

and stability over the life of a long-term project’’.Æ�
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"ø93,Æ��’990Z991:
‘‘The Shaikh shall not by general or special legislation or by admini-
strative measures or by any other act whatever annul this Agreement
except as provided in Article 11. No alteration shall be made in the
terms of this Agreement by either the Shaikh or the Company except
in the event of the Shaikh and the Company jointly agreeing that it is
desirable in the interest of both parties to make certain alterations,
deletions or additions to this Agreement.’’
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acts whatever of the executive authorities’’; ‘‘This agreement shall be
construed in accordance with the Petroleum and Tax Laws and related
regulations in force on the date of execution. Any amendment to, or
repeal of such laws or regulations, shall not affect the contract rights
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or obligations of the contractor without its consent’’; ‘‘After the effective
date of this agreement, if there is a change in the domestic law that
results in a material adverse impact on the economic value derived
from operations by the contractor, the state (NOC) will ensure that the
contractor will derive the same economic benefits as it would have
derived if the change in law had not been affected’’; ‘‘No general or
particular measure, whether legislative or administrative, or any other
act of this kind emanating from the Iranian Government Authority,
central or local, can annul the present agreement, amend or modify its
provisions, prevent or hinder the necessary and effective performance
of its terms. The amendment or modification of this agreement shall
not take place except by the Agreement of the parties themselves’’;
‘‘The company shall submit to all existing and future legislation of the
U.S.S.R. in so far as special conditions are not provided by this
agreement. The government undertakes not to make any alteration in
the Agreement by Order, Decree, or other unilateral act at all except
with the Company’s consent’’; ‘‘Upon execution hereof by the parties,
this contract shall be a firm and binding agreement between the
Parties and shall not be amended or modified except by mutual
written consent’’; ‘‘The Administration shall not resume or expro-
priate or permit the resumption or expropriation of any asset (whether
movable or not) of the Company used in connection with any of its
operations under this Agreement, any of the products resulting from
such operations, the business of the Company or any shares held or
owned by any person in the Company.’’

ł��:Amaechi Nwokolo,Oil and Gas Law: Is there a Legal and Functional Value
for the Stabilisation Clause in International Petroleum Agreements? (Centre
for Energy, Petroleum and Minerals Law and Policy, Annual Review 8, 2004),

http://www.dundee.ac.uk/cepmlp/gateway/index.php?news=28033; GUIDO AJELLO,

LA CLAUSOLA DI STABILIZZAZIONE NEI TRATTATI E NEI CONTRATTI INTERNAZIONALI

23, 30 (unpublished doctoral thesis, Catania University, 2008).

160Andrea Shemberg, Stabilization Clauses andHumanRights 17 (a research project
conducted for IFC and the United Nations Special Representative to the Secretary
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Efficacy of Stabilisation Clauses - Legal Protection vs. Functional Value,
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170ø�,Æ��’1052:
‘‘In consequence, and while I naturally hesitate to differ from a view
so skillfully constructed and persuasive as that contained in the Award,
good faith andmy professional conscience compel me to conclude that
although the nationalisation of Aminoil’s undertaking may otherwise
have been perfectly lawful, considered simply in its aspect of being an
act of State, it was nevertheless irreconcilable with the stabilization
clauses of a Concession that was still in force at the moment of the
take-over.’’
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174ø�,�æ’.146

175ø�,�æ’69)‘‘considerations of expediency and not of legality’’(.

176ø�,�æ’80Z91:

‘‘Awards almost always include a retrospective (as opposed to prospec-
tive) component. Non-pecuniary relief - including orders for specific
performance, contractual reformation, and pure declaratory relief - is
far less common. The traditional practice of awarding damages is a
function of several factors, including the terms of the relevant contract
or treaty, applicable law, and the greater ease of enforcing monetary
awards. Moreover, claimants frequently request damages, and tribunals
are constrained by the doctrine of ultra petita from employing remedies
that differ in kind from that which has been requested.’’

ł����:Brooks E. Allen, The Use of Non-pecuniary Remedies in WTODispute
Settlement: Lessons for Arbitral Practitioners, in PERFORMANCEASA REMEDY: NON-

MONETARY RELIEF IN INTERNATIONAL ARBITRATION 281, 294 (2011), http://www.sidley.

com/files/Publication/82968525-ac11-4ec3-b815-763a3d4208cc/Presentation/Publica-

tionAttachment/380384cc-5395-4f87-ba8f-783138314c33/14%20Part%20IV%20

Chapter%2018.pdf.
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181Æ�"ı96/2390YZSKYR’PEKR\K[ZBN,PKRFNPYZYTKK[ZBN,�"ª�
)2(625)2001(;
Danielle Marx, Takings and the Requirement of ‘‘Ongoing Public Purpose’’:
The Effect of the Constitutionalization of the Right to Property on the Law of

Takings, 36 ISR. L. REV. 149 (2002).
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186BPExploration Company (Libya) Ltd. v. Government of the LibyanArabRepublic,

(1977) 53 I.L.R. 297; Libyan American Oil Co. (LIAMCO) v. Government of the

Libyan Arab Republic, (1982) 62 I.L.R. 140.

187ªØ�øŁF�\CKTG\CKRNBGPKG\,��Ø�
"ø24,Æ��’.133

188ł��:Responsibility of States for Internationally Wrongful Acts, in REPORT OF

THE INTERNATIONAL LAW COMMISSION - FIFTY-THIRD SESSION 59, 237, art. 35 (UN

GAOR, 56th Sess., Supp. No. 10, U.N. Doc. A/56/10, 2001), http://www.un.org/

documents/ga/docs/56/a5610.pdf:
‘‘Restitution.

A State responsible for an internationally wrongful act is under an
obligation to make restitution, that is, to re-establish the situation
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which existed before the wrongful act was committed, provided and
to the extent that restitution:

(a) Is not materially impossible;

(b) Does not involve a burden out of all proportion to the benefit
deriving from restitution instead of compensation.’’
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191Aronovitz, The Procedural Status of Individuals,��Ø�
"ø83,Æ��’.15
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�Øł��Øœ��º�Ø�œ�ª�,��Ø�
"ø48:
‘‘Every natural or legal person is entitled to the peaceful enjoyment of
his possessions. No one shall be deprived of his possessions except in
the public interest and subject to the conditions provided for by law
and by the general principles of international law.’’

193æ’21����
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"ø91:
‘‘1. Everyone has the right to the use and enjoyment of his property.

The law may subordinate such use and enjoyment to the interest
of society.

2. No one shall be deprived of his property except upon payment of
just compensation, for reasons of public utility or social interest,
and in the cases and according to the forms established by law.

3. Usury and any other form of exploitation of man by man shall be
prohibited by law.’’

194AlbertoM. Aronovitz, Individual Patrimonial Rights under the EuropeanHuman
Rights System: Some Reflections on the Concepts of Possession and Disposses-
sion of Property, 25 INT’L J. LEGAL INFO. 87 (1997); ISABEL GARCÍA RODRÍGUEZ, LA

PROTECCIÓN DE LAS INVERSIONES EXTERIORES 110 (2005); HUMAN RIGHTS IN INTER-

NATIONAL INVESTMENT LAW AND ARBITRATION (Pierre-Marie Dupuy, Francesco

Francioni & Ernst-Ulrich Petersmann eds., 2009).

195‘‘Just satisfaction: If the Court finds that there has been a violation of the

Convention or the Protocols thereto, and if the internal law of the High Contracting

Party concerned allows only partial reparation to be made, the Court shall, if

necessary, afford just satisfaction to the injured party’’.
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196Leo Zwaak, The Procedure Before the European Court of Human Rights, in
THEORY AND PRACTICE OF THE EUROPEAN CONVENTION ON HUMAN RIGHTS 95, 252 ff.

(Pieter van Dijk et al. eds., 4th ed. 2006).

197KAREN REID, A PRACTITIONER’S GUIDE TO THE EUROPEAN CONVENTION ON HUMAN

RIGHTS 545 (2nd ed. 2004).
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205,136ª��łº�Ø��ØÆ�Ø���
Ø�.ł��:Brumărescu v. Romania, ECtHR Judgment of

23 January 2001.

199Iatridis v. Greece, ECtHR Judgment of 19 October 2000, para. 33: ‘‘The Con-

tracting States that are parties to a case are in principle free to choose the

means whereby they will comply with a judgment in which the Court has
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found a breach. This discretion as to the manner of execution of a judgment

reflects the freedom of choice attaching to the primary obligation of the Contract-

ing States under the Convention to secure the rights and freedoms guaranteed

(Article 1). If the nature of the breach allows of restitutio in integrum, it is for the

respondent State to effect it, the Court having neither the power nor the practical

possibility of doing so itself. If, on the other hand, national law does not allow -
or allows only partial - reparation to be made, Article 41 empowers the Court

to afford the injured party such satisfaction as appears to it to be appropriate’’.
ł����:Papamichalopoulos & Others v. Greece, ECtHR Judgment of 31 October

1995, para. 34.

200Practice Direction - Just Satisfaction Claims (paper issued by the President of

the Court in accordance with Rule 32 of the Rules of Court on 28 March 2007),

at 2, http://minoritycentre.org/sites/default/files/PracticeDirectionsJustSatifaction

Claims2007.pdf: ‘‘The principle with regard to pecuniary damage is that the

applicant should be placed, as far as possible, in the position in which he or she

would have been had the violation found not taken place - in other words,

restitutio in integrum’’.
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205‘‘If the Court finds that there has been a violation of a right or freedom protected

by this Convention, the Court shall rule that the injured party be ensured the

enjoyment of his right or freedom that was violated. It shall also rule, if

appropriate, that the consequences of the measure or situation that constituted the

breach of such right or freedom be remedied and that fair compensation be paid to

the injured party’’.

206Caso 12.587, Demanda ante la Corte Interamericana de Derechos Humanos, en el

Caso de Alicia Barbani Duarte, Marı́a Del Huerto Breccia y otros (Grupo de

ahorristas del Banco de Montevideo), contra la República Oriental del Uruguay,

16.3.2010, para. 99, http://www.cidh.oas.org/demandas/12.587 Alicia Barbani y otros

Uruguay 16marzo10 Esp.pdf: ‘‘Esta disposición recoge una norma consuetudinaria
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‘que constituye uno de los principios fundamentales del derecho internacional con-

temporáneo sobre la responsabilidad de los Estados’. La reparación del daño

ocasionado por la infracción de una obligación internacional requiere, siempre

que sea posible, la plena restitución (restitutio in integrum), la cual consiste en el

restablecimiento de la situación anterior a la violación’’.

207ø�,�æ’.100

208ø�,�æ’99:
‘‘De no ser esto posible, le corresponde a la Corte ordenar medidas
que garanticen el respeto de los derechos conculcados y reparen las
consecuencias que produjeron las infracciones, efectuándose el pago
de una indemnización como compensación por los daños ocasiona-
dos. Las reparaciones tienen el objeto adicional, aunque no menos
fundamental, de evitar y refrenar futuras violaciones.’’

209ł��:Inter-American Court of Human Rights, Case of the Sawhoyamaxa Indigenous

Community v. Paraguay, Judgment of March 29, 2006 (Merits, Reparations and

Costs), http://www.corteidh.or.cr/docs/casos/articulos/seriec_146_ing.pdf.

210ø�,�æ’210:
‘‘[T]he Court considers that the restitution of traditional lands to the
members of the Sawhoyamaxa Community is the reparation measure
that best complies with the restitutio in integrum principle, therefore
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the Court orders that the State shall adopt all legislative,
administrative or other type of measures necessary to guarantee the
members of the Community ownership rights over their traditional
lands, and consequently the right to use and enjoy those lands.’’

��
œł���œø�Øœ��
Æ�Æ�æ�łœ��ł��:Julio J.R. Báez, La Jurisprudencia de la
Corte Interamericana de Derechos Humanos en Materia de Reparaciones y
los Criterios del Proyecto de Artı́culos sobre Responsabilidad del Estado por
Hechos Internacionalmente Ilı́citos, 23 AM. U. INT’L L. REV. 91 (2007); Caso

Comunidad indı́gena Xakmok Kasek v. Paraguay, Judgment of August 24, 2010

(Merits, Reparations and Costs), http://www.corteidh.or.cr/docs/casos/articulos/

seriec_214_esp.pdf.

211Manuel Monteagudo, The Right to Property in Human Rights and Investment
Law: A Latin American Perspective of an Unavoidable Connection 13 (SECO
Working Paper No. 6/2013, 2013), http://www.wti.org/media/filer_public/94/7f/

947f463b-5995-40f1-bfad-bb15f4cf8e2b/wti_seco_wp_06_2013.pdf.

212��
��øł�œ�
ª�œÆØ��œ�łŁØ�œÆÆØœ-
ªØ�
�Øł��Ø��º�Ø�œ�ª���Æ��F�Ø�ø����Ø�
ÆØøł��ł��:Alberto M. Aronovitz, May Private Claims Be Advanced through

the European Court of Human Rights?, 37 ISR. Y.B. HUM. RTS. 165 (2007).




Fœ
�Ø��F�ºæ�F�,�ł�
����Ø�ø�Ø�ø����Ø�
øÆ�
łØ��æ�Ø�Ø�
œØ�æ

øÆ
Æ�Ø�.

"���ł�
ø
���
]ø�
�łº�
ÆØ�-����Ø�Fø�Ææºæ�ºØ
ø
��œ[
��Ø�

�Æ�
º�ø
Ø��º���ø��łº��œ��æ�

øÆ
�
�œØœ."213


Ø�œø
-ICSID��æ
Æ����æ��Ø�ØÆœ���

ø
��œ,����
����ø����

ØœÆ
ø��æ�
æ�ªø�
øÆ
Æ�Ø�.

����œ,Æø�Æ
��º�Ø
�æØ

øØ��
�œ�œØª�ø�
�łº��Ø�
�
F

�æ�
�œ����ÆŁØ�.Æ�����
ł��Ø�ł�
ø�łº�œ
�łº���º�
�
æºØ���

��Æª
ø
Ø���æ�ºœ��æ�
æ�ªø�
øÆ
.Æ��F�Enron,��ø�,�F�

�łº�œ
�łº�ºØ��æ���æ�º�Ø�œ
�
łœØ�œ
Ø���æ�ºœ����Aœ����ªØ�
ø
ø�łØ��ÆØ�������Øæ�łØÆØ���ø���øØ��æ�Ø�Ø�214.ºŒ��Æ�æ
-ªØ�

Goetz,ø�
Æ�
�łº�œ
�łº�Z���łø�º�œ�ø�
��œłØ������Æ���łæ�ł
���øØ�ØŁ�
�
���-ØªØÆ�ł��ªØZºØ��ø�œ
ø��ªØ�
��œ�ŁłŒ����œ�œ

����Ø�"�����º�
Ø�œ�ªØ��
øØÆ�
��œ
�º�œ�����Æ��œ����ł"215.

�ª�œ���Æ���ł��Ø�œł���ØœÆ�æ

Æ�łł�œÆ��F�LG&E
216.Æ�
ł
�



�ł
�ł��ŁØ�
���
���ł��œ-
ÆłØœ�
��
���ø
Ø�Ø�º�øł�łº
øØ��Ø

152

��ÆłŁ��’�
ł���ÆØı����Ø�ø�ŁØ�Zœø�"�

213BORZU SABAHI, COMPENSATION AND RESTITUTION IN INVESTOR-STATE ARBITRATION:

PRINCIPLES AND PRACTICE 64 (2011).

214Enron Corporation and Ponderosa Assets, L.P. v. The Argentine Republic, ICSID

Case No. ARB/01/3, January 14, 2004, para. 81, http://www.italaw.com/ documents/

Enron-Jurisdiction.pdf: ‘‘The Tribunal accordingly concludes that, in addition to

declaratory powers, it has the power to order measures involving performance or

injunction of certain acts. Jurisdiction is therefore also affirmed on this ground’’.

215Goetz v. Burundi, ICSID Case No. ARB/95/3, Feb. 10, 1999, para. 133, http://

www.italaw.com/cases/508: ‘‘...il incombe à la République du Burundi, en vue

d’établir la licéité internationale de la décision litigieuse de retrait de l’agrément,

d’accorder aux requérants l’indemnité adéquate et effective prévue à l’article 4 de

la Convention belgo-burundaise de protection des investissements, à moins

qu’elle ne préfère leur restituer le bénéfice du régime de la zone franche. Le choix

relève de la décision souveraine du Gouvernement burundais. Faute de prendre

dans un délai raisonnable aucune de ces deux mesures,la République du Burundi

commettrait un acte internationalement illicite dont il appartiendrait au Tribunal

de tirer les conséquences appropriées’’.

216LG&E Energy Corp. and Others v. Argentine Republic, ICSID Case No. ARB/

02/1, July 25, 2007, http://www.italaw.com/documents/LGEEnglish.pdf.
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217‘‘This Treaty shall not preclude the application by either Party of measures necessary

for the maintenance of public order, the fulfillment of its obligations with respect to

the maintenance or restoration of international peace or security, or the protection

of its own essential security interests.’’ Bilateral Investment Treaty between the United

States of America and the Argentine Republic Concerning the Reciprocal Encourage-

ment and Protection of Investments, signed Nov. 14, 1991, entered into force Oct.

20, 1994, art. XI, http://2001-2009.state.gov/documents/organization/43475.pdf.

218��F�LG&E,��Ø�
"ø216,�æ’87:
‘‘The judicial restitution required in this case would imply modifica-
tion of the current legal situation by annulling or enacting legislative
and administrative measures that make over the effect of the legisla-
tion in breach. The Tribunal cannot compel Argentina to do so without
a sentiment of undue interference with its sovereignty. Consequently,
the Tribunal arrives at the same conclusion: the need to order and
quantify compensation.’’
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‘‘Where a Tribunal makes a final award against a Party, the Tribunal
may award, separately or in combination, only:

(a) monetary damages and any applicable interest

(b) restitution of property, in which case the award shall provide
that the disputing Party may pay monetary damages and any
applicable interest in lieu of restitution.’’
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224Ruth Lapidoth, Israel, in NATIONAL TREATY LAW AND PRACTICE 385, 396 (n. 20)

(Duncan B. Hollis, Merritt R. Blakeslee & L. Benjamin Ederington eds., 2005).
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154ł	�:https://www.lexisnexis.com/legalnewsroom/workers-compensation/b/workers-

compensation-law-blog/archive/2008/06/14/judicial-review-of-medical-necessity-

disputes.aspx?Redirected=true; https://www.lexisnexis.com/legalnewsroom/workers-

compensation/b/recent-cases-news-trends-developments/archive/2015/12/02/cwci-

study-examines-medical-review-and-medical-dispute-resolution-in-california-workers-

comp.aspx.

155��F�BNRCBZK,��Ø��"ø26,�æ’15��æ
-ªØ��ø��ø��Łœ	łÆ�.
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15942 U.S.C.S. §§ 11101-11152.
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‘‘‘Medical peer review committee’ is defined... as ‘a committee of a state or

local professional society of health care providers or of a medical staff of a public

hospital or licensed hospital, which committee has as its function the evaluation

or improvement of the quality of health care rendered by providers of health care

services, the determination whether health care services were performed in

compliance with the applicable standards of care, [or] the determination of

whether a health care provider’s actions call into question such health care

provider’s fitness to provide health care services.’’’ William Vranos v. Franklin

Medical Center, 448 Mass. 425; 862 N.E.2d 11; 2007 Mass. LEXIS 38.ł	��

��F�Adkins,��Ø��"ø149;Stratienko v. Chattanooga-Hamilton County Hospital

Authority, 226 S.W.3d 280 (Tenn. 2007); Kibler v. Northern Inyo County Local

Hospital District, 46 Cal. Rptr. 3d 41; 2006 Cal. LEXIS 8765.�æªłª���
F
�

Æ�ł��Ø�.ł	�:Doris Voit, Patient Safety Initiatives in Germany - From the

Hospital Perspective, (International Hospital Federation 2015).

161ł	�:Patton v. St. Francis Hosp., 539 S.E.2d 526, 528 (Ga. Ct. App. 2000);

Kathryn Leaman, Let’s Give Them Something to Talk About: How the PSQIA
May Provide Federal Privilege and Confidentiality Protections to theMedical
Peer Review Process, 11 MICH. ST. J. MED. & LAW 177 (2007); George E. Newton

II, Maintaining the Balance: Reconciling the Social and Judicial Costs of
Medical Peer Review Protection, 52 ALA. L. REV. 723 (2001).

162ø
.ł	��
:2007 U.S. Briefs 538; 2007 U.S. S. Ct. Briefs LEXIS 2721.
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163‘‘Of the 304,702 deaths that occurred among patients who developed one or more

patient safety incidents, 250,246 were potentially preventable.’’ HealthGrades
Quality Study: Third Annual Patient Safety in American Hospitals Study 3

(Apr. 2006), http://hg-article-center.s3-website-us-east-1.amazonaws.com/a2/e5/5d4e0

d9c4b9eafe21705fdda44ba/PatientSafetyInAmericanHospitalsStudy2006.pdf.

164�æ
-�ªØ�Æ��F�Nilavar v. Mercy Health Sys., 210 F.R.D. 597, 600 (S.D. Ohio

2002)�ª�ØøºØœ��ØŒ������	���œ-ØªÆ�
����ł��	�,��ÆØ	�ØªØøØ��ł	Øº�œ�ø�
�ÆłØ	�œ��ØÆ�łØœ.��æ���ºŒ,��ª��œ�ØÆ�łØœ�œ��ØŒ���
œ	œ	�����ØÆ�łÆ��łºœ
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‘‘When a man does another any

injury by theft or violence, for the

greater injury let him pay greater

damages to the injured man, and

less for the smaller injury; but in

all cases, whatever the injury

may have been, as much as will

compensate the loss.’’1

\YXKZ

���ł����æ�Æ��ł�œæ�Ø	77
�������øØ
�Øøł�
Ø,�øł�œA�
�œ�æªł��Ø��Ø
������Ǣł�Æ�
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‘‘Offenders or third parties responsible for their behaviour

should, where appropriate, make fair restitution to victims,

their families or dependants. Such restitution should include

the return of property or payment for the harm or loss suffered,

reimbursement of expenses incurred as a result of the

victimization, the provision of services and the restoration of

rights.’’2
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2G.A. Res. 40/34 Declaration of Basic Principles of Justice for Victims of Crime

and Abuse of Power (Nov. 29, 1985), sec. 8)
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‘‘Governments should review their practices, regulations and laws to consider

restitution as an available sentencing option in criminal cases, in addition to

other criminal sanctions’’.
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���ø�,��ªØ�Ø�œ��ø�ŁØœ�����œ����øłøœÆ�æØ�œ�

224

Ø�ØÆ���Ø����Ø�ø�ŁØ�Zœø�"�



ø
ÆœØ-��ø�ŁÆØøł�
,�ØÆŁØ���øA�œF�ø
�æªł��Ø��ØÆøØŁ�œ
��ø�Ł�ø���œ���ª.�Ł�
ºØ�º
�
�øØ��
Ø�,�Æº

�����łŒÆ�Ø��
ł��Ø
ÆØ
��Ø�ŁłæØ�����ªØ�,��ÆØ

�æ���ºØØø
��ı�łø��œø
"œ�ł�
��łªœ",��
���œ��
ł��
�Ø���Ø�����F�Æ���
��ł�Æø
����Ø��Ǣł�.
��æ	�
ºŒ,�Æ��łª���łø��œ�œº
ØœØœ�����œº���ł,�Ł�
ºØØø
ÆŁ

�œ�œ�ł���Æ���Æ���,�
��œØł
ÆØœ-��ø�ŁøØ��
-ª�œ
�æ���Ø��Ø
Æ�œ��
�æØÆ�œØ�ø
���ł���æ�Ø�ø
��Ø�.

B.FF\V\IG\FFKSJGZK\[NFSEZFVKXGKCP[VJFVNKNK

���ª�ø
������Ǣł�Æ�
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����Ø�Ǣł��Ø��F�ºÆł
ÆøØŁ�œ��ø�Ł��ª���œ3.Æ���
Ø���ª���,�øÆŁØœ,�º
Æ�Æł�œ�ª���œ
��ł�œ,��ø����ØAœ��œ�œ���ÆłœØ��Ø�łØ,�Æ��ªłø
Ł�
�łº�Ø���,
º�Øø�����ºłºØ��,Æ�Ø��ø���ø
�������øæF��
��ŁØ�
�Æ��F�Ø�.
���Æª
�����Æø
���Ø����æªł��
-ØªØœø
���Ø��F�,ÆØ
Æºæ	�ÆØ

ÆøA�-ºæ	4.��ØłØªœ�ł��ø
��ø�Ł��Ø��ª
Ø��ª����
Fœ�ø
��ø�Ł
����Æ
,�Æł����łØ�œ
�ºØ�œ��ø�Ł��
Ø
ØÆ�ªł���
łø�Ø�œ�ºØ�œ
����ø
�łØÆ�
5.ºœ�����ºŒ��ł��������Ǣł���łº���Øł�ø
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Øø������Ǣł�Ø�ª��
œÆ���œ���Ø�Æ�
ØŒ��ł�Ø.ºŒ,

�ø
,Æø�œ1988���
œ�œ�łœ��Ø��Ø�æº��ø
120,3ø"�
æº��ø


000,30ø"�,���œ,ÆØ
�Øœł,�
-��œø"F�ø��ª���Øł����łÆ��œ��ÆØł�
��
Ø
Øœ"�"]Ø[Ø������łŒÆœÆØ����ł�Øœ�ªø�����øºœ"21.�æØÆ�œª���œ
���
œ�Æ��øŒœ�łœ��Ø��ØÆ�ªł���-000,30ø"�
-000,114ø"�.ÆœØ��

�æ’78
�������øØ
��º�
�æº����łÆØ�����ª�
000,228ø"�,22�Æø�œ

2010��ªº
æº����Ø��ØZÆ������ł����º�

���ªºœØÆœø�ł�œ�
�Z
�����ª�
000,258ø"�23.Ø�������øœ�Œº�øłØ�ø����ªØ
�������œ
œ�łœ��Ø��ØÆøØ��łø
Ø�œł�-%000,8!24


�ªœ��ł�œ�
���æ	
��������
�ºØ��
��łØ�øÆ����ÆłF
����
�œø
����Ø��Øø��Ł
�
Ø�25.�����
���øA�
��F
��ÆF��œ���ª�ø

��Ø��Ø
���ª�ø
��æ,�Ø�łæªłØ�ªØ��œ
�̃ł��
��Æ�œØ�ø
��ÆłF
ºŒ
øº�øł��Ł
�
��Øª�
�
œø
����æ��
œø
���Ø��Ø,F����œø
��Ø�

Ł�Æœ��Ø��Øœ�Ø
�26.ÆªÆłØ��æÆł
���œ������ª�øºØ�����
�ÆF���

230

Ø�ØÆ���Ø����Ø�ø�ŁØ�Zœø�"�

21ªÆłØ��æÆł
���œ�������øØ
)œØ��
�æ’28(,�œø�"�-1988,�"�.133

22�������øØ
)œØ��
�æ’78(,�œøæ"ª-2004,æ"�.390

23������øØ
)øØ��ØøØ��łØ��æ�œ(,�œø"�-2010,�"œ.948

24�æº��ø
120,3ø�Ø��Æ��Æø�œ1988��ª
æº��ø
000,258ø"�ø��Æ�Æø�œ.2010

25�������øØ
)œØ��
�æ’27(,�œø"
-1990,æ"�.90

26æ’77)�(
�������øØ
,�œø
"�-.1977



���ª"ºªØ
���Œ�Ø��F��
�
łØ�
F�"27.Ø�������ø������ÆØ�ø
Øœ

�ªØ��œ
œø
���Ø��F�
�����Ǣł��
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��øØÆ�œø
�œ
�Ø��Ø�
���Ø��
�ªA��Æ�
ØŒ��
Ø
Ø.

����
�œØ��
�ø
������,
�ªªÆłØ��æÆłø
ØA�œ�œØ���Ø��ø��Ø�,
�ÆøØ�
Æ
��Æª�øÆ��
Œ�œØ���Ø��ø��Ø��Æ��ÆØ

���œ�œ���ªØ�Ø�œ
�ø�ŁØœZø�������Ø���ª�
�Zø
�Ø�œ�łœ��Ø��Ø�œF�æœ
º
����
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������Ǣł�36�Æ��Ø�œ
����º�Ø�œ����Ø�ÆØł�,�œøæ"�-.2001��
�Ø�ª�øºØøØ���,ÆªÆł���ª�
ø
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-º
�����
ª�
ÆºŒ.

239

����Ø�ø�ŁØ�Zœø�"�œ�łœ��Ø��Ø
�����Ǣł�Æ�
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�
Ø���œ�æ
�
øØ����72.
�Ø��ØÆ�
ØŒ��
Ø
ØØ��ł�����
��Æłœºæ�Ø��ØªØ�����
ØªØ�����ÆœØAŒ
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�ł��
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�ł�����Ø���øF�,����F��º
º
F�
�Ø���Ø�
łÆØ��ø��Ø�.�Øœ

�ø�Ø	�
º

����Ø�ø��ł�Ø�Æ��Æ�œ��ø��Ǣł�º�
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�����Ǣł�ØøØł
�����Ǣł�
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œ�ŒÆªØ��ª�ª��Øœø
º
��œ�
������œ���ł��œ
��ºœ������Ǣł��
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�Ǣłœ��œ�,
�Ø
Æ�"ø44Z.46

114ºº
ø���ø��œºA

�ł��������

��ł��
�øØ�Ł�Æœ-����
������
��ł.



��øØ�(Æ�Ø�	ø
�Ø
Ø��Øø�
Ø�,115Ø�Ø�ÆØœ-��ø�Łłø�Ø
���ł�
Ø���æ

���ł��ªØ��Ææº��ø��Ø��ª�Ø�łÆ����Ø�	����ø�ł�,�Œ
�Ø�º


�ŁØ
�
Ø��
��Ø��Ø�
�Æ
Øø
�Ø�
��
æº��ø
000,258ø"�,�øł
Øœ�
�ÆØ
�øł�ø���œ�����Ø�)æº��ø
º-000,25ø"�Æ
Æª
º

�ø���(.

��æ	�
ºŒ,Øø�Ł���Ø�ºØ�Ø��Ø������
-ØªØ���ø�Æº���
œł��
øØ���
��ÆłF
116.�œ
�Ø��Ø��œ��ÆłF

º
�����Ǣł�Æ�Ø
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������Ǣł�,Æ���œ���æ���Ø�œ����øØ�œ���æ��œø���ł�œ
�
���ø�,Øø�łŒ�æÆłœØ-�Ø��ºØ,�øł�ø�Ø
��øł�Ł��œ�łºØ�ø

�Ø����œ���Ø��Æ��
œ��ºł�ÆæÆ
���ł�
���Æ�œ����œ�����Øœ.��ª�

ºŒÆ��Ææ�ł�:"�Ø�Æ���ø�
���œ�œ��Ø����������Ø�Ø�ÆØÆØ�œł�Øø

�øœ�øÆ�Æº
��ł�ø�ªÆł�Øœ
.
���Æ
Æª...�
�øØø���øØÆ�œ
�Ø��ºØœłÆœ�łŒ
ºŒø���ø�Ø����œ�łÆ��."118


æØº��,�Ø�Æ��ÆłF
Æ�œ
�Ø��Ø��
�,Ææº���ł�Æºº
���øł
æŒ����
ø�ł�
º
��ª���łÆ��œØ�,Ø�øØ�Æ���
�ØŁÆØ�
�œœº
Ø�œØ��"��ł�Ø�œ"ø

��æª��Ø��Ø��
�œœº
Ø�œØ��"�
Ø
Ø�œ"ø
�æØ�œ��Ø��Øº�
����ł-ªØ��
ø
���ø�.ÆØŁ�
�œ�ł���Æ���Æ�����
�
��Ø
�Ø��ı�����
��Ø��ØÆªłŒ
ø
"œ�ł���łªœ"Ø��øł��œ��ø�œ
ø
œº
Ø�œ�
�Æ��ł�Ł�Æ�Ø�œł.
�Ø��Ø��
�Øø�	Æ���
�ØŁÆØ�œ����ø��ł�
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�
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Æ��łºœ."�
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�Ø
�"ø3,
Æ��’210,��ł�.21

120ł��,
�ø
,Æ��ª�:æ’16
-Canadian Victims Bill of Rights, S.C. 2015, c. 13, s. 2,
���Æ�ºØ:‘‘Every victim has the right to have the court consider making a restitu-

tion order against the offender’’.

121ł��,
ª����,Æ���
Ø�:ASHWORTH,
�Ø
�"ø76,Æ��’.342º
ł��Æ��ª�:æ’737)1(

-Criminal Code, R.S.C., 1985, c. C-46)
�

:���ª���ªØ(.
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�Ø�łŒ�������æÆ
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��Ǣł���ÆØ���œ
���
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��Ø��F�,
�Ø��Æ��Ø�œł128.����œ,��Æ�
ºØ����ø�æØ�œ��Ø��Ø��łØº��œªF��œ���øºœ���łºÆœ,�øł�
�
�

æłÆ
�
�ø��œ�œ�
ØŒ��Øłœ�ªØ
,ÆØœ-��ø�Łłø�Ø
�Ø�����æØ�œ
�Ø��Ø129.Æ�æØ�œ��Ø��Ø��ø������ª�øÆ�łºØ�ø
������Ǣł�,��
���Æ�
ºØØø
�œ�øÆ��ÆØº�
œ��º
º
Øœø
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122ł��,
ª����,�œ�øØ��Øø��ø�Æ���
Ø�Æø�œ2013,øÆ�ÆØŁ
�������œœ�łœ��Ø��Ø
ø�Fœ��Æ����ª
��œ���
Æ�łº��œ�æ�Ø��œ.ł��
�

�"ø142��Ł�æŁø
Øª�.

123Sharona Aharony-Goldenberg & Yael Wilchek-Aviad, Punishing Property Offen-
ders: Does Moral Correction Work?, 32 TOURO L. REV. 407 (2016).

124ł��,
ª����:Paroline v. United States, 134 S.Ct. 1710 (2014); McCrimmon v. Mary-

land, 225 Md.App. 301 (2015).

125Mandatory Victims’ Restitution Act 1996.

12618 U.S.C. § 3663(a)(1)(B)(i)(I) (Order of restitution); 18 U.S.C. § 3663(c)(2)(B).
�æªł��Ø��Ø���łØ��Ø��ªł
Ø���øł���æØ�œ�Ø��Ø
�ªØ��Æø
"��Ø��Æ�Ø�Łłæ
��ØÆ�łØ".�Ø��Ø�æ�������Æ
Æœ�łœ�æº��ø��Æ�
��æø�Øœ

�ŁØ
Æ��œ��Ǣł�.

127Aharony-Goldenberg & Wilchek-Aviad,
�Ø
�"ø123,Æ��’.416

12818 U.S.C. § 3663(b)(1)(B).

12918 U.S.C. § 3663(a)(1)(B)(ii).

13018 U.S.C. § 3663(a)(1)(B)(i)(II).Æ��ł�øÆ���Ø��F���Æ��º�
��ø�ł�ł�Æ�łÆ�œ
ø
���ø����ø�ł�ł�Æ�ø���ø
��Ø
�Æ�
,�����ø��Ø���ø
��œ��Ø��Ø
ø��Æ�
�,����ø�Ø
�Øø
�
��æł.18 U.S.C. §§ 3583, 3613A(a)(1), 3614(a).

13118 U.S.C. § 3663(c)(2)(B).
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º
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���ø�134.

CBRDNKF�æ�º�œ
�Æ���Ø��F�
�����Ǣł������œÆ-Powers of

Criminal Courts (Sentencing) Act 2000
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13218 U.S.C. § 3663A(a)(1) (Mandatory restitution to victims of certain crimes):

‘‘Notwithstanding any other provision of law, when sentencing a defendant... the

court shall order, in addition to, or in the case of a misdemeanor, in addition to or in

lieu of, any other penalty authorized by law, that the defendant make restitution’’.
����Ø�Æ����
�Ø��F-��Æ��
����
�æªłØ-ŁØ��
.ł��:18 U.S.C. § 3663A(c)(1).

13318 U.S.C. § 3663A(c)(1).��æ	�
ºŒ,Ææ"�(c)(3)(A)��Æ�ºØ���ª�ÆłÆ�æ�łłÆ
ø
��łÆ��œ�Ǣł�,�øł���Œ�œ�æªł��Ø��Ø

�-��øØ,�Øœ

�Ø����ºŒ.

13418 U.S.C. Code § 3664A(f)(1)(A).

135Powers of Criminal Courts (Sentencing) Act 2000, c. 6, § 130 (Eng.).Æ�œ��

�æØ�œ�ø
ÆœØ-��ø�ŁÆ���
Ø�,��Ø��Ø�ø�Ø
�Ø�œ
Æº
œØ�ø��ł�Æ�‘‘death or

injury’’,‘‘damage or loss’’��‘‘distress or anxiety’’.ASHWORTH,
�Ø
�"ø76,Æ��’
342���æØ�����Æ�œø�Æ��ł�.24

136DAVID ORMEROD & DAVID PERRY, BLACKSTONE’S CRIMINAL PRACTICE ch. E16.4

(2016)���æØ�����Æ�œø�.

137Powers of Criminal Courts (Sentencing) Act, 2000, c. 6, § 130(4) (Eng.).ł��
��ORMEROD & PERRY,
�Ø
�"ø136,�æ’E16.11.

138Powers of Criminal Courts (Sentencing) Act, 2000, c. 6, § 130(12) (Eng.).

139ø�,æ’130)3(.ł����:Legal Aid, Sentencing and Punishment of Offenders Act

2012, c. 10, § 63 (Eng.).

140Powers of Criminal Courts (Sentencing) Act, 2000, c. 6, § 130(11) (Eng.).ł��
��ORMEROD & PERRY,
�Ø
�"ø136,�æ’E16.12���æØ�����Æ�œø�.
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�FªØ�����
����ø��ł�
�:

‘‘...Compensation orders were introduced into our law as a

convenient and rapid means of avoiding the expense of

resort to civil litigation when the criminal clearly has means

which would enable the compensation to be paid.’’143
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������Ǣł�����������ø��ł�
�Z�Æ�Ø�œ
ø���Ø��œ�
�ªœºØ
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141ł��ASHWORTH,
�Ø
�"ø76,Æ��’.343ł��ø��œ����Ø��ºØ������ØłØ�
���æ�Ø�øÆØœ-��ø�Ł��æ�Œ
���ŁÆ�Łł�
�º�	�œ����Ø��Øø��æ���ª���ø�.
ł����ORMEROD & PERRY,
�Ø
�"ø136,�æ’E16.10.

142Powers of Criminal Courts (Sentencing) Act, 2000, c. 6, § 131(1)(1A)(2) (Eng.);
Crime and Courts Act 2013, c. 22 § sch. 16, part 3.�-Magistrates’ Court�Ø��

�łº�œ�øØ��Ł��
Ø
Øœ����º�ÆØ�œł,��Ø
�Æ-Crown Court�œÆłł�œ��Ǣł�œ
��
Ø
Ø�œ����ł�œ.

143ASHWORTH,
�Ø
�"ø76,Æ��’344)�ØŁ�Ł�œ�Œ:Inwood, (1974) 60 Cr. App. R. 70, 73(.

144ASHWORTH,
�Ø
�"ø76,Æ��’.342

145Canadian Victims Bill of Rights,
�Ø
�"ø.120
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147���ª���ªØ,
�Ø
�"ø.121

148R. v. Castro, 2010 ONCA 718, 102 O.R. para. 43 (Can.): ‘‘The fact that a

restitution order provides a convenient, rapid and inexpensive means of recovery

for the victim, especially a vulnerable victim, is one of the considerations in favour

of the making of such an order’’.

149R. v. Johnson, 2010 ABCA 392, 493 A.R. para. 23 (Can.).

150æ’718
��ª���ªØ,
�Ø
�"ø.121ł����:R. v. Fitzgibbon, (1990) 1 S.C.R. 1005

(Can.),ø���Æ�,ÆØ
�Øœł,ºØ:‘‘This concept of compensation and restitution has

long been considered to be a fundamentally important aspect of sentencing’’.ł��
��:R. v. Yates, 2002 BCCA 583 (Can.); R. v. Zelensky, (1978) 2 S.C.R. 940 (Can.).
ºŒ��Æ���Æ�æ�Œ�Æ�:The Law Reform Commission of Canada, Restitution

and Compensation: Fines 7 (Working Paper 5&6, 1974): ‘‘To the extent that

restitution works towards self-correction, and prevents or at least discourages

the offender’s committal to a life of crime, the community enjoys a measure of

protection, security and savings. Depriving offenders of the fruits of their crimes

or ensuring that offenders assist in compensating victims for their losses should

assist in discouraging criminal activity’’.
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172Summary Proceedings Act 1957.
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victims, including restitution, compensation and rehabilitation. On this basis, in its

decision the Court may, either upon request or on its own motion in exceptional
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or in respect of, victims and will state the principles on which it is acting’’.

174
œØ��ł���łŁø
�æªł��Ø��ØÆ-ICCł��:Linda M. Keller, Seeking Justice at
the International Criminal Court: Victims’ Reparations, 29 T. JEFFERSON L.
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����Ø��Ǣł�,�Œ�Ø�
�����œÆºŒ��ª��

ø
Ø
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������Ǣł�,��æ�Øº�
�œÆœØ-��ø�Ł
�æ���Ø��Øł��ØÆº
��ł����ł��
-�Ø�æØÆ�œØ��Æ�œ��

�Øªœ��º�œ����Æ�
ØŒ.ºŒ,
�ø
,Æ��ª�
���Æ��œ�łœ�Ø��Ø���ø�,
�Æ������œ��Æ�Æ���ºØ�Ø��ØF�œ
Æ�
ØŒ��
Ø
Øł�º�øłøØ��ł�����Øœ


ÆØł�łÆ�
�œ179.��Æ���
Ø�
���ÆØ
�������œæº����Ø��Øø�Øœ

�æ��
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�łŁØÆØ"PIYZKP[VJØ
283,286)2002(.œØ	�łFœ��łŁØÆ�ª�Øø�ø�Ø�	�F�Ø�ø�
æØ��łØ�ø
Ø��F���-��œ��ÆØ�ºØ�ª��ø�Ł��Ø
�ø���œ:ł	øØœ,ÆØ�łºØÆØ�ø��Ø�
ÆæØ��ł�œ
F��Øª�ª	øł�ø��	œ�ø���œ�ø�º�	
ª���ºø�����,���-º�Øø
���łØŒ	œº���ÆØ
ª;ø�Øœ,�æØ��łÆº���œ��
ÆØ����ª�Ø�
F�Ø���ºłØ�ø��œ����œ
	��øØœ.Lisa Kern Griffin, Narrative, Truth, and Trial, 101 GEO. L.J. 281, 286

(2013).º��-º�,�Æ
Øłœ��łŁØÆØø�ø���œ���ØŁØœ.Jody Armour, Just Deserts:
Narrative, Perspective, Choice, and Blame, 57 U. PITT. L. REV. 525, 525 (1996).



B.P[VJVNKNKG\Y[GZ\

łøØ�œØ	Ø���œF�łœ��Øº�æÆ	���º��Ø�Ø
æØ����łºÆØ�ÆØ�œ
ø�łœ
��ø�ŁÆº���ÆØ�œ
ø�łœ��ø�Ł��Ø�ØÆ�łŁ.��ø�Ł�ø�Ø����œ
ø�łœ
Æø���
øłØ�.��F����ª��ÆøØŁœØ�œÆ����ø�ŁØ���	Ø,ø	Ø����ø	
�	�łØ:ªØ�Øœ
ø�łœ.��ø�Ł���Ø�Ø�ø�Ø�����	���œ
ø�łœZ��ø�,
Æ	Øæ�łØøØł�øªł
��łØ��æ�Ø�Ø�25	�Æœ
���º��Øœø�	Øæ�łØ�łæ��
ø��Ø�����Ø�Ø�Æ
�
����øØ�26.���Øœ
ø�łœ	Ø��
æØ�Ø��œ
��œ�ø�ªØ�Ø
����øØ�27.��ª�	œ,���œ
ø�łœ�æªØł�Z��º����ø�Z	œ��ø�Ł
���Ø�ØÆ�
łØ��æ�Ø�Ø�.ºØ�ª?

�œ
ø�łœ�œ��F�œ�	�ªÆ�ø�Ł���Ø�Ø,���ØºŒ�	Øł��ØÆŁØ�ø��
Æ�Æ�ł��ØÆ�ł.Æ�Ø�œ�ø�æ
œØÆ�ł
ŁØ
����Ø�Øœºœ�Æ��ºæ���ł,�Æ�Ø�œ�
ø	�Ø
�
ł����ª	œ�œ
����ø�Ø�,	�Ø"�ø�
ª"-�ø��Ææ�ÆłØºØ�ÆØ�
���Ø��ø�Ł,����F�ÆØ�œł�Æ
Ø���ØÆ�łØœ�œ
ø�łœØœ��	��ø�Ł���Ø�Ø.
�ø��	�Ø��œ���F�Æ�łº��Æ����Æ
ªø�œ���Æœ�øFœ�ÆØª�ł28.	����,
�����Ø��ø�Ł�	
łØ���Ø�Ø���ØœØ�ªł��œæ��ł�œ,	Œ��ø�Ł���Ø�Ø
��æ
CZDKNÆœ����œ��
øÆ�œ
ø�œÆ�Ø�
ª,ª���œł�
�	��æ,��ŁØ�æ�
�Ø�œ

łØ��œÆ�Ø�
ª,ª���œ�	æł-�������ØœØ�	����ø�Aœ.º��-º�,�	�ªłøœ
�Æ���ø�ŁØœºªØ��œ��F�Æ�ø�Ł���Ø�Ø.º�	ª����Fø�Æ�ÆØ��ØŁÆ���
ł�
���Łłª����,Æ�Ø�œ�œ����
ÆłœØœÆ��Łœ��	F�œ,
��œ�����ł
Æ.
ºŒ���ø�Ø�Æ��ŁØ�	
łØ�,º	��æ,ø�ª,��̄Æ���ł��.ºº�ø��ø��
øÆ

��łØ�œł�Æ
Ø��
ÆłœØœ)	��œ
øł�Øª���(,���F���ØÆ�łØ��œ
ø�łœØÆ�
�ª̄�,����ł"�ø�Ł�����łØ"29.����œ�	œ,ºº�ø�º�æØ���Øø�œ��Ø�Ø�œ
�
���Ø�œ)��ø�,ªØ�Øœº����Æ�F�,ªØ�Ø�ØæØ�(,º�º�Ø�œ)��ø�,�Ǣł�œ
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�æ��������F��ø
��łºØ�
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48Henry M. Hart, Jr., The Aims of the Criminal Law, 23 LAW & CONTEMP. PROBS.

401, 428 (1958); Darryl K. Brown, Cost-Benefit Analysis in Criminal Law, 92
CAL. L. REV. 323, 331 (2004); ANDREW ASHWORTH, PRINCIPLES OF CRIMINAL LAW 8

(5th ed. 2006).

49��
��	�Ł�ł"��	Ø-�Aª	�œÆ�ø�Ł�º����ø�º�œØ�"P[VJGPP[NŁ223,230Z231
)2005(.

50���,�����"ø59,Æ��’.210

51Æ�"ıª
�Æø�œ��œØł���ª�
�œ��ªœ

Øł���ø�œØœ�ł�
	ł����ł�Æ.���œł��Łłª
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ł�
ÆØ���øØ��ŁØœ.
Æ�"ı82/152BNGQR’PP[N\K[ZBN,�"ª��)4(449)1982(.
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øØ�)1998(.

53��ø�,"�ÆŁø�Ø:�Øł�
	œœ	Øłł	ª�")�ł�ı1,5.1.2011(www.youtube.com/watch?v=
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��łœ�æº�
	œ��łø�")�ł�ı1,2.3.2014(www.youtube.com/watch?v=bdQUF5EUGLE;
øł����"ł
œ	ØłØ�ª�œ")2011(www.youtube.com/watch?v=siDALPZAuJs.

54��łØ	æ��F�"æ�ª�œ���º���ł��	��ø�ŁØœ"mako29.12.2014www.mako.co.il/

tv-ilana_dayan/2015-f33f3cf0f419a410/Article-47105bb50379a41006.htm.

55Ææ
ł�ØÆ�łØ���	ºØ�
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øł�øœØ
�ø�’
Æł�œØ�’ø�œ	Øłł	ª�")2011(
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øłØ�æØÆœF���ÆªœF�Ææ��Ø�.	Ø-	�øł�

�ł	œ�ø��œ���
Ø��ø�
�œ
ø�łœ��ø��ŁØ�ÆœØ

��
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�Æ�Ø�
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�	�Ø��ø�ł�œ��Øł�œ,Æ�������łł�
øÆ�.
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��Ø�ø�Ø�œł	Ø�œ��æ��œ;�	�łŒ
�æ
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284

	æ��łª���	��Ø�ø�ŁØ	Zœø�"�

57ł	�,��ø�,�ØłÆ	��ø�Æł��"���’��ø�	�œ’º�ºŒ
ø�Æ�"FBZW6.4.2016
www.haaretz.co.il/opinions/.premium-1.2905689;�ł��F�øŁF�"ø��Ł��’��ø�

	�œ’:���F�œ,Øæ�ªØœ,����æ�
"ynet5.4.2016www.ynet.co.il/articles/0,7340,

L-4787514,00.html.

58ł	�	�œ��ªÆłœ����łø�ÆÆØ
Ø�ØÆ�’
��Ø:www.mako.co.il/tv-bigbrother/video-
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cRCRD&vcmid=1cea55725c0d1510VgnVCM2000002a0c10acRCRD.
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‘‘If one proposed to justify legal punishment, one had to

choose between the claims of justice and desert, and those of

the common good; one had to present punishment either as

retribution, or as an indispensable means for attaining

socially desirable objective. No synthetic theory seemed

possible, for each side in the debate totally repudiated the

basic contentions of the other.’’68
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.MC�̇ĩÆ̆�Ø�
�̈

̀��
̃Ø�
̆œ

̇v̄�̈�
́L̆ł�̈�̇��̃�
̈
̈ª̈���
̃M̈
,�̇Ø�Æ̃
̆
̈
̆�
̈
̈ª̈�.MD�̇i�
�̆ł
̈
̈ª̈�,
��
œ
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���ł
Ø�œł�
�Ǣł
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̃ØL̈d�̃n̈d,�̇i�
º̇�.
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́L̆ł�̈N̈
k̄�Ø̄�̈N̆
lB.
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"ĜT@V@Zv‘BM#Nj@NK̂P+KI#i&Ky".Æ�	F��
�F�
łª"�ºØ"
œ
�	
œÆ
ª���Øø
Ø


�º����Ø���ª���øÆœ�ł�
ºªØ�
�ŁØ
�Æ
ºØ�
œ��
øœ
º�
���œ
�º�
ªÆłØ�,�
�

��ł"70.


�
łºØÆ

�ł��Æ��	ø�ø�
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̇Öª̆
.a��̄�̇œ

̇t̆ØEz�
º̇��̆�̆��̇ªLeÆ�E
̆�
̈
́ª̈�̈
,k̃Ø�̃n̆p̈
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�ØøÆØ���ǢłœøØª���ł��
�
��	ø�
æł-����-��Æ
)
��Ǣłœ
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�Ǣł
MTGR[FPZCKøØ
Ø

�øł����łÆ�Ø	
,
��
º��	ø-��Æ
.
ªÆł�œFøÆÆ�Øªœ-�
������ł��
���Ø�œ,øº�

��	øØ�ø
�Ł��Ææ���ø�Ø���
"��łæ��"
��	���Æł�ÆØ���
�Ǣł
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�
��	ø�łÆØ,��
��	ø-��Æ
.
Æ�	F��
ł
�æ�Ø�35)
(����
��	øØ�,øº�œłœ�"
�	øØ��	øØ��æØ���":

"ÆØœ
�ø�Łø
łøØ�
ª�Æø��ÆØł
,łø
Ø�
ŁØ���Ø�º�
��	ø
øł
Ø	����
��
��	øø	�Æ�ÆªØ��
�œ
�ÆØł
."

)D(RJKN\BIZKG\TN-KEKRB[O


�ª�øØ���Ø
�	Øø
ø
�ºł���-ØªØ
�����
Øøł
�Ø�ø�ł�ø
�œ	ŁØ�œ


�łØ�œ��-ØªØ
	
ø�.ÆØŁ�Ø�øØ����
	��
Ææ�Ø�40Ø
)4(����
��	øØ�,

��Æ�ºØØø�����
œ�øÆ��Æ"	ŁØ�œ

�łØ�œø�
	
ø�����øØ�,
���łœ����ŁÆ
��
��Ø�����ł���ŁÆ",�º�Ææ�Ø�40Ø
)6(,
��Æ�ºØØø
�����
œ�øÆ��Æ"øØœ��
����
ø�
	
ø���łø�Ø�œ
ºØ�œ
���;�
���
º�Øł
Æ
ø�
�	Ø
���ø�Ł��ØªØ
	
ø��
F�������Æœ�".

ÆæØ��ł
��ł
ØÆ��ŁœÆ
�øł�

œ	
��œ�ø�
ª����
�ł�
.ø	Ø
�
	Øæ��Æł����
œ�Æ
,ø	Ø
�
Øœ���,�º�
�ª�
�	Øæ
�����
œ

�łØ�œ

�
�łZ
ª�
���
���

�
	�ø.º�º�ł,Æ�ł
������	
Æœ�Ø�œ

402

Ø�Æ��ØÆªł��
�	Ø�ø�ŁØ
Zœø�"�

87�F�œœ�Øæ
,��ø�
��
ł�Æ"�,ø��Ø

�ÆØ�
�

Fœ
ø

ºØ�
���
œ�ÆØ�
���	ø�FªØø��Aœ,
�
ø
Ø
œ
��Œ
œ

�º̄��Æ�-�Aœ.Æ�	F��
ł
���
œ
łøØ�œ�ø�
ø��Ł�’ªł�łØ"
œ���
	�ł�ŁØÆØø�

Øæ�ł
ł
ø��Æœ�ł
�
�łœ�"TNGQ
F[GVJKO60,38Z40)2016(.




øØ�
��
ª�Æø
�
:"�̇ĩ��ł̈
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4	��	Ø�ł��ÆøØŁ��Øøł��Øœł��	"�66/246YNGH’RZR’[PTGRK,�"ªºÆ)2(561,583
)1968(;	"�87/151[.BZXK,ZIPRK,�"ª�
)3(489,497)1989(.º�ł���Ø�������PT[F
CK\EKQCFNKLBHZIK3Z12)1991(.	��	Ø�ł��Æ�ł��œ-�ÆłØœł��:Zollie Steakley &

Weldon U. Howell, Jr., Ruminations on Res Judicata, 28 SW. L.J. 355, 355

(1974) (‘‘The doctrine of res judicata... [states] that a cause of action once finally
determined, without appeal, between the parties, on the merits, by a competent

tribunal, cannot afterwards be litigated by new proceedings either before the

same or any other tribunal’’); Cnty. of Wayne v. City of Detroit, 590 N.W.2d

619, 620-621 (Mich. Ct. App. 1998) (‘‘Under the doctrine of res judicata, ‘a

final judgment rendered by a court of competent jurisdiction on the merits is

conclusive as to the rights of the parties and their privies, and, as to them,

constitutes an absolute bar to a subsequent action involving the same claim,

demand or cause of action’’’).
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,Æ	�’189(.º�ł��	"�88/149VZKR’VZK,�"ª�Æ)3(289,292
)1988(;	"�94/1880YJQR’YJQ,�"ª�Ł)1(215,220)1995(.ÆøØŁ����łØ��Øœł��,
��ø�:Joan G. Wexler, Rethinking the Modification of Child Custody Decrees,

94 YALE L.J. 757, 779 (1985) (‘‘Each of the approaches to modification applica-

tions described above represents an attempt to balance competing policy

interests. Trying to balance the policies behind the res judicata doctrine on the

one hand, and the policies in favor of making the best-advised contemporary

determination of the child’s welfare on the other, the traditional changed

circumstances doctrine holds that not just any changed circumstances, but only

substantial ones, should warrant changing custody’’); Sally Burnett Sharp,

Modification of Agreement-Based Custody Decrees: Unitary or Dual Standard?,
68 VA. L. REV. 1263, 1264 n. 9 (1982) (‘‘The change of circumstances standard is

based on principles of res judicata’’).

6ÆØª"�60/1GKRJZR’CBZK,�"ªŁ�1457,1468)1961(.���ł����œ�Æ���ºł	�
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"ı10/6021
VNGRK\R’CK\FEKQFZCRKFBHGZKCKZG[NKO,�æ’16)��łæ
Æ�Æ�,4.10.2010(.

7ł��,��ø�:Robert H. Mnookin, Child-Custody Adjudication: Judicial Functions
in the Face of Indeterminacy, 39 LAW & CONTEMP. PROBS. 226, 250 (1975).
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11ł��Æ
"ı53/59FGKHPQR’KG"ZFFGXN"VCKFP"[FPIGHKKZG[NKO,�"ª�1142,1147
)1953(.º�ł��:Franke v. Franke, 2004 WI 8, para. 73, 268 Wis. 2d 360

(‘‘Wisconsin Stat. .0 767.32(1) provides that modification of a child support

order may be made only if there has been a substantial change in circumstances

affecting the parties’’); Gisela Gertrud Abe v. Tan Wee Kiat, [1986] 2 MLJ

297, 298 (‘‘It is common ground that these sections (ss 83 and 96 of the Law

Reform (Marriage and Divorce) Act 1976) give to the court a general power

to vary or rescind any subsisting periodical payments for the wife (s 83) and/or

the children (s 96) of the marriage where it is satisfied that it was based on

any misrepresentation or mistake of fact or where there has been any material

change in the circumstances’’).

12	"�63/167D’ZBIR’D’ZBI,�"ªØ�2617,2624)1963(.
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19ł��,��ø�:June Carbone, Income Sharing: Redefining the Family in Terms
of Community, 31 HOUS. L. REV. 359, 362 (1994); Milton C. Regan, Jr., Com-

mentary, The Boundaries of Care: Constructing Community after Divorce,
31 HOUS. L. REV. 425, 442, 448 (1994).
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21ºŒ�ł�,��ø�,ÆÆ
"ı03/8638BPKZR’CK\FEKQFZCRKFDEGNCKZG[NKO,�ª��ł2006)8(
.437

22ł��,��ø�,ª"�82/4YGJR’YGJ,�"ª��)3(197)1984(.º�ł��:Kelly v. Joseph, 46

P.3d 1014, 1017 (Alaska 2002) (citing Pinneo v. Pinneo, 835 P.2d 1233, 1238

(Alaska 1992) (‘‘The superior court ‘may not modify an existing custody arrange-

ment unless it determines that a change in circumstances requires the modifica-

tion of the award and the modification is in the best interests of the child’’’).
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24ºŒ,��ø�,æ’17�����ºøł�œ��Æ	ºØ"Æ���Łł��æ�œ
��ŁØ��FÆØ
���łØ
����

�Ł�Æœ��ŁØ�ºªłŒø��łØ
�æ�łØ
�Ø����
Ø
Æ�æØÆ�œ�	�Ø�";æ’24�����ºøł�œ��Æ	
ºØ"�Ø���łØ��ŁØ��F
Æ��łª...łø�Ø
�
��æºØ
ÆØ�Ø�
	��Ø��
œ�Ø�����Łł��æ�œ
��ŁØ�,º��������œ�,�Ø��
Ø��Ø�Æ�ŁØ�,���Ø�Ø��º�Ø�œ���ł�ø��Ø��Ø�Æ�ŁØ��Æ��
	��Æ�
	;�æº
º��Ł	���Øø�łÆØœ��ø�Ł����Ø�øł����łø��º�ºØ��æº
���
�Ł�Æœ��ŁØ�";�æ	Ø�25�����ºøł�œ��Æ	ºØ�
"��Æ�����łØ
�ØªØ�æº
º���ł
Ææ	Ø�...24łø�ØÆØœ��ø�Ł��Æ�	�œ�	�Ø�Ø
����łØ
Ææ	Ø�24º�ØøFł�����Ł�Æœ
��ŁØ�,�Æ�ÆªøØ�ªØ
	ª
Ø�6Ø�Ø������
�
�Ø�æØÆ�œ�Ø��ª�œ���ł�œ��łœ".

25ºŒ,��ø�,Æ��	œ�����łØ
�Ø�ªØ�
,�œø	"�-2015,�/20/591,ø�����	�ø����
�º�æœÆØ�
11.5.2015,���	Ææ’2ºØ"Ł�Æœ
ø��Ø�ª����Ø�ªœ�Ø�øØ���ł�ø��
Æ�	��Æº��	���,���Ł�����ØŒ�ø�ŁØÆ	�F�
,��Ø�����".

26ÆºœÆ��Ø��Øø��	ªœøØ���,�ª�
��,��Ø�ºØ�Łłœ��Ø��Ø�Ø�����
�œªF��Ø�œ
��ø�	�œø�Ø�Ø�œ	�Ł�Æœ�Ø�ª.ł��EGIGTE\[KVPQ,�	Ø��"ø2,Æ	�’.9

27ø
,Æ	�’.27º�ł��æ’12)�(�����œØ���ªØ�Ø��ø���)�����œ(,�œøØ"Ł-1959,
���Æ	ºØ"�æº
ÆªÆł�����œø��ŁØ�AØœ�ł	������œº����Ø����øł�œ��ŁØ�,º�
	�ª����øł	�ØªØÆØœ��ø�Ł".

28ł����	œ�����łØ
�Ø�ªØ�
,�	Ø��"ø25,ÆªÆłØ��æÆł�æ’11)Æ(.

29ł��Æ�ł�Æ����łØØ���º��"�	�ª��	���Øø���ŁØ�ÆªØ�Ø��ø���Zœ��ØºØ
,
�
��œ�ªłºØ
��Ø������ªø"P[VJKO��255)2011(.

30ł��,��ø�,	�F�YGJ,�	Ø��"ø22,�º�	"�96/4262GGBKFR’GGBKF,�"ª��)5(231
)1997(.
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31ł��,��ø�,Æ
"ı93/6103NGKR’CK\FEKQFZCRKFDEGNCKZG[NKO,�"ª��)4(591)1994(.
º�ł��:MO. REV. STAT. § 452.330.5. (2013) (‘‘The court’s order as it affects

distribution of marital property shall be a final order not subject to modifica-

tion’’); Ricciuti v. Ricciuti, Conn. Super. Ct. 2003, LEXIS 1927 (2003) (‘‘Pensions

are treated as property in financial orders in a dissolution, and are, therefore non-

modifiable’’); Rosato v. Rosato, 77 Conn. App. 9, 14 (2003) (‘‘Assignment of

property may only be made at the time of the marital dissolution and it is not

thereafter subject to modification as are periodic orders’’); Ratliff v. Ratliff, 1998

Ohio App. LEXIS 3614 (10th Dist. 1998) (‘‘The division of marital assets

pursuant to RC § 3105.17.1 does not provide for modification due to change of

circumstance’’); Voigt v. Voigt, 645 N.E.2d 623, 1994 Ind. App. LEXIS 1790

(1994) (‘‘The legislature intends finality for dissolution decrees as they relate to

the disposition of property’’); NORMA HARWOOD, A WOMAN’s LEGAL GUIDE TO

SEPARATION AND DIVORCE IN ALL 50 STATES 34 (New York 1985) (‘‘There is one

other steadfast rule recognized by all courts in all states: No part of a court-ordered

property division can later be changed by the court unless the court expressly

reserves the power in the original decree’’).�Ææ��,Æ	�F�Robinson v. Robinson,

858 N.E.2d 203, 208 (Ind. Ct. App. 2006)ÆØŁ�ÆØœ-��ø�Ł�	ł	�łØ
ø��Ø�ªØ���
��ÆØœ-�ø�ŁøœØ�����ø�ŁØ��æ�Œ��ª
)qualified domestic relations order -

QDRO(,ÆŁ	��ø�ª�ÆłÆøØ��ØÆ�œØ-�ÆØ�ø��æº
-��øł�ø��Ø��
Ø	���ªªØ
.
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Ł.���Ø����Ø���ªłøł����ø
�Øœ��
��øł�æ��Ø,�æØº�
	�Æł

ªłŒ�æ�
Ø�œ���Aœ�
Øł�øØ
,ª�
�œ��ø�
������œ�ºØ���Æ�,�Œ�æº�Ø
���Æ���Ł�Ø�
���ªØ
	�æ��-�æ��.

�æØŁ���Ø���œ��łœÆ���ØªØÆØŁ�ØÆ	�F�ZGEQ32.Æ�Ø-���
�œ��	��æº


Øł�øØ
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e�Øœł�Øœ�ł����Ł	�º��º�œ��F�Øœø�Fœ���ÆªØł���ø�œ�œø�Æ�Ø-���

�Æœº��œ�.Æ�øł�Æ���ŁØ��œ�FÆ���
ºØ�Ø�œ�Æ�������œ�,�ºØ�Ø���
øœª�
��Ø��º���º���æ�ł���łºØ�	ªøØ
Ø	�
Ø�Æ
ł�œ.	�ª�œ�FÆ���

���œÆ�	�����œÆ	Æ�ł��ŁØ�.º	Æ�łœø	ø�Ø
��
ø�œÆØ	�������œ	�-ØªØ
�Æ�Æ���	�œ���,�Æ�œÆ	�Æ���ÆØ�ºØFø�Æœø��
������œ�ªł�øØ
��
���Fœ�.�ªł
��ł�ø������ØŁ�	�ł��ØœºØ��Æ�ÆÆœø��
�����œ�Æ�,
�ºØ��æº
Zø�	ø�ÆØ���Æ�ÆØ���
��øłº���Æ��Æ��æªłØ
ÆªÆł
�����œ�Æ�Z�Ø��ø�����Æ��œ��º�œ�ø��ł����œÆ�	�œ��Æ	�-�Ø
ªØ�33.ÆØœ-��ø�Ł�œ	�
����ŁØ��AØœ�ł�ø���Æ	�����Æłº�ø��	Æłœ�
��
º����œø��
������œÆ	Æ�ł�Æ�.ÆØœ-��ø�Ł�	�Ø����øØŒ���Æ	ºØ
"œ�Ø
ª	Ø
��Ø	
�ªł
��ł�ø���Æ�ÆØ	œ����ª�Øœ,ø��Æ�ÆÆœø��

�����œÆ��	�-�Ø�ªØ���ØøØ���	�Ø�,�ºØ��æº
,ø�	łŒÆØ��Æ	��ÆØ�
��Øø�,�Ø��ø�����Æ��œ��º�œ�œÆ�	�����œØ���œ�ÆØ��º��	���,�ł�
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32	"�85/151ZGEQR’ZGEQ,YJKQCBPXTG\BPG,�"ª�Ł)3(186)1985(.

33�ø�Æ��F�ºØØø	Ø�ł����æ�����øł�ø��œ�ºł	�œ����œ���æº�Ø
ø��øł����
�ØÆ��œ���ø��æ�-ªØ�.�	Ø�ł������	�ª��	���Øø���ŁØ�.ÆœÆØ	�œ�æ�
��
��ŁØ�����œ�Æ	,��Ø����Ł�	��øØ��Ø�æØÆ�œ,ºØ�
�ºŒø��łØ����Ø���œ��Ø�ŁłæØ

ø��,���ØºŒ�Ø�������ØÆÆ�æº��œø��Ø���
�
Ø	�.ł��º��,�	Ø��"ø.29ÆØœ-
��ø�Ł�	�Ø��ª����ł���Æ�Æ���ÆØ�œÆØ	�œ�º��øØ��Ø�æØÆ�œ�ÆØ�œÆØ	�œ�º��
�	�ª��	���Øø���ŁØ�Zł��Æ
"ı12/4407,�	Ø��"ø.20ÆØœ-��ø�Ł�	�Ø���Æ	
ºØ��Æ��øØºłØ	�
���øł��ŁØ��œÆ�	œÆØ	�	���Øœ�����Æ������œØ.º���ł,
º�	�ª	�F�Ø�ø���ŁØ��ª����
��
Z���łøÆØœ-��ø�Ł�Øª�,Æ���	�œF��
��Aœ-
ª	œ��Ø����ı,ºØ	�F�Ø��ø��Ø
Æ����ø�Ø��ŁÆ��Ææºæ�ºØ��łØ�,���
��Æ�æ
łœ
œÆØ	���łªœÆø��ZF�æ
��ŁØ���œÆ�	�º���	�ª��	���Ø.�ø�Æ��F�ºØ

�

�ª�ÆłÆœÆØ	�	���Øœø���ŁØ�,��ÆªØ��œÆØ	��º��øØ��ØÆ�æØÆ�œ,�œ	���œ�ø�
ÆØœ-��ø�Ł��	Æłœłº�øø�	øœ�ºœ��Ø��œø��
�����œ�Ø�Æ	FœØœ.��Ø��Æ��
����œØ����ł,Øø�Æ����
�Ø�ª����Æ�����œØ�.�Ø-��øł��	łØŒ��œÆ������ØœØ
�
�œ	��Ø
��	Æł�œłº�øø�	ø�º����œø���Ø������œ����Ø����ł�œ��Ø�œ���
�����œ�łº�ø.



����łÆ�æº
"34.Ææ���ø�Ø�
�ØøłÆØœ-��ø�Ł�œ���ŁœÆØœ-�ø�Ł���
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øÆ�
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Øøœ���	�
�øœ�,�º���æº
�øØ��Ø,���œ��ł�ø���ø."35��øÆØœ-��ø�Ł�æºØ
ºØ
�Ø������ł�ø���Ø�,���ł�����º����FÆ�œ��ÆÆ�����œ�Ø�ªØ
���œ	�

��	Æłœ�łº�øø�	øœ�ºœ��Ø������œø��
������œ.

�æªłº��,øÆ�æ
łœ���ªªØ
�æºØ�Ø
	�øØ	�ł�����œ���ŒÆ	Æ�ł�Ø�ªØ

Æœ��ł���	Æłœłº�ø,�F
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��Æ	Æ���Ø�œºØæº�
�����œ�Ø�ªØ
Ø�Ø�����
�æ�Ø
��º�æ�œ���łØ
,�ŒÆ��	�œØœº�æŁF���øØ	�ł��Æ�	Æ�AØ

����Ø
Æ	�Æ�œ�æº�Ø
ÆØ����łØ
.ºŒ,��ø�,��FÆÆœø��
������œØº��
�Aœł	�������
Ø	��Æ����œ�łº�ø��ø��œØ����æºØ
ºØ���ł�
��ø��ł�Fø�łÆÆØœ��
�łØ
��ø��œØ,�Æœ��ł�Øø�
��FÆøØ	�ł���Œ
Ø�œłø������œ�����Æ�	Æ�AØ
����Ø
37.�æº����Øº�����Ø�œ��ÆŁ�œ
Æ���	�œœ�Ø�œ��
ÆØ��œ�œØº��œ�øØ��Øø�øØ	�ł�����œ�Ø�ªØ
.	
��œ,
ÆœØ-��ø�Ł	ł	ł�	��º�œ
ø���ªªØ
�ºÆ���œæ�º�œ�ø�ÆØœ-��ø�Ł
�ø��œ�œøØ	�ł�����œ�Ø�ªØ
Æ��ł�ø�øØ��Ø�æØÆ�œ38.
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34	�F�ZGEQ,�	Ø��"ø32,Æ	�’.190

35ø
,Æ	�’.192ł��,��ø�,	"�76/614VNPGRK\R’BNPGRK,�"ª��)3(85)1977(;	"�
81/51CZBGZR’CZBGZ,�"ª��)4(231)1981(;	"�81/17STZR’STZ,YJKQ,�"ª��)3(
207)1982(.

36ł��:Gale M. Phelps & Jerald L. Miller, The New Indiana Child Support
Guidelines, 22 IND. L. REV. 203, 204-205 (1988); Child Support Enforcement

Amendments of 1984 § 18 (codified as amended at 42 U.S.C. § 667); Family

Support Act of 1988, Pub. L. No. 100-485, § 103, 102 Stat. 2343, 2346 (codified
at 42 U.S.C. § 667); CONN. GEN. STAT. ANN. §§ 46b-215a-b (West 2009); GA.

CODE ANN. § 19-6-15(c)(1) (West 2010 & Supp. 2012); LA. REV. STAT. ANN.

§ 9:315.1-19 (2012); MD. CODE ANN., FAM. LAW §§ 12-202, 12-204 (LexisNexis

2013); MISS. CODE ANN. § 43-19-101 (West Supp. 2013); NEB. REV. STAT. ANN.

§ 42-364.16 (LexisNexis 2011).

37ł��,��ø�:Kelley v. Kelley, 449 S.E.2d 55, 55-56 (Va. 1994).º�ł��:In re
Marriage of Kraft, 868 N.E.2d 1181, 1183 (Ind. Ct. App. 2007) (‘‘This agree-

ment is a compromise between the parties of several competing positions

expressed during mediation and may not be consistent with the Indiana Child

Support Guidelines’’).

38ł��,��ø�:Elliott L. Epstein, The Enforceability of Extra-statutory and
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��ª�łÆ���	�œ��œ�œø��
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ø�
ÆØ�æ�º
ÆºœÆºØ�������œø��
������œ39.

	�ª�œÆłłºØ��æØ��	�ª��œ�ÆŁœÆø���ºØ�ª��œF�æ�œø���Ø
�øº�œ����ØłØ
�º��ł��œœø���Ø��ª�ł.Æ	�F�Z.D.R’R.I.,��ø�,��Æ	�
��ÆØ	��œ����ºØ"��º��æ����Ø�,ºØœø���Ø�øº�œ��Ø�
Æ
ªł�����œ;
�øº�œ��Ø���øÆ��Æ�Øø�ł����Øø���ºæ"40.�	��œ��œ,Æ	�F�M’K’R’M’
K’��Æ	ºØ"Æœø��
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�ÆŁ�œ��ª�ł.œø��
æªØłø�
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�łØ
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Repudiated Divorce Settlement Agreements, 8 ME. B. J. 144 (1993); Lieberman

v. Lieberman, 568 A.2d 1157, 1163 (Md. Ct. Spec. App. 1990) (‘‘A parent cannot

agree to preclude a child’s right to support by the other parent, or the right to have

that support modified in appropriate circumstances’’); Brenneman v. Brenneman,

No. WD-90-33, 1991 WL 49998, at 5 (Ohio Ct. App. Apr. 5, 1991) (‘‘[T]he

obligor parent cannot, by means of his own contract, totally relieve himself/

herself of the obligation to support a minor child and the custodial parent cannot

barter away the child’s right to that support’’); In reMarriage of Wood, 806 P.2d

722, 723 (Or. Ct. App. 1991) (‘‘Parents cannot, by their agreement, avoid the

continuing obligation to contribute to the support of their children’’); Guille v.

Guille, 492 A.2d 175 (Conn. 1985); Pettit v. Pettit, 818 S.W.2d 561, 562 (Tex.

Ct. App. 1991); Huckeby v. Lawdermilk, 709 S.W.2d 331 (Tex. Ct. App. 1986);

Grimes v. Grimes, 621 A.2d 211 (Vt. 1992).

39œ�"ø)�ø���œ"�(12-08-6935D’R’T’)��łæ
Æ�Æ�,3.3.2013(.

40œ�"ø)�ø���œ"�(11-06-35431Z.D.R’R.I.,�æ’48)Æ()��łæ
Æ�Æ�,31.10.2013(.
��æ�-ªØ�ø�æ�ºŒł��	"�94/864[GYZR’[GYZ,�æ’6)��łæ
Æ�Æ�,20.12.1994(.
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Æ�Æ�,1.9.2003(.

42ł��œ�"ø)�ø���œ"�(07-16260Z.[.R’H.[.)��łæ
Æ�Æ�,21.3.2010(;œ�"ø
)�ø���œ"�(99/105350[.P.YJKQR’[.K.)��łæ
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Æ�Æ�,6.9.1999(.
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44ł��	"�)����Øœ"�(03/1033T’R’N’)��łæ
Æ�Æ�,19.4.2004(;œ�"ø)�ø���œ"�(
97/37181N’J’R’T’J’)��łæ
Æ�Æ�,26.11.2002(.
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º�øł
��øœºł�œ�	œØªØ,ºØ�
�
��ł����

øØ��ØÆœø���Ø��øº�œ�:Passamano v.

Passamano, 612 A.2d 141, 143 (Conn. App. Ct. 1992) (‘‘The order to pay the

mortgage and real estate taxes on the house was not a property award because

it did not alter the parties’ respective ownership interests... Because this order

resulted from the defendant’s continuing duty to support his family, it is...
modifiable’’)��ª
ø���æ��(.

46Æ	"
04/4623VNGRKR’VNGRK\,�"ªæÆ)3(66,�æ’24)2007(.

47Ira M. Ellman, The Theory of Alimony, 77 CAL. L. REV. 1, 49-51 (1989).
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48�łØ��ł���-�ÆØKISKPPGQCKQCRKHGD24Z25)1992(.

49º�����,��ø�,��æªłø	��ÆÆÆ
"ı12/4407,�	Ø��"ø20Zł����łŁØ
�	�ÆªœF

Æœ�Ø�œ�æ�-�ªØ�.	��ªØ��Ø��Æ�ø�-��œ�	�	�F���ø��łœł��Carbone,�	Ø��"ø1;

Elizabeth S. Scott, Pluralism, Parental Preference, and Child Custody, 80 CAL.

L. REV. 615, 643-656 (1992).

50ºŒ��æº
,�ª�
��,Æ�łøœBPKZ,�	Ø��"ø.21�Œ�ªÆł�º��º���ł

Æ�ł��œ-�ÆłØœ,
��ł�œ��AØ
����Ø
ø�����ø
Æ��
	������œ�Ø�ªØ
)ł���	Ø��"ø36Z37
��Ł�æŁ�������Ø��(.ł��,��ø�:TEX. FAM. CODE ANN. § 156.401(a-1) (West

Supp. 2013) (‘‘If the parties agree to an order under which the amount of child

support differs from the amount that would be awarded in accordance with the

child support guidelines, the court may modify the order only if the circum-

stances of the child or a person affected by the order have materially and

substantially changed since the date of the order’s rendition’’).

51ł��,��ø�,œ�"ø)�ø���œ"�(00/67910VNGRK\R’BNPGRK)��łæ
Æ�Æ�,10.4.2007(.
º�ł��:OHIO REV. CODE ANN. § 3105.18(C)(1)(a) (LexisNexis Supp. 2013)

(‘‘(C)(1) In determining whether spousal support is appropriate and reasonable,
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and in determining the nature, amount, and terms of payment, and duration of

spousal support, which is payable either in gross or in installments, the court shall

consider all of the following factors: (a) The income of the parties, from all

sources, including, but not limited to, income derived from property divided, dis-

bursed, or distributed under section 3105.171 [3105.17.1] of the Revised Code’’).

52ł��,��ø�,	"�95/6557BCRZKR’BCRZK,�"ª��)3(541,546)1997(,ø
�ª��	�F�
������œ��������æØ����ªøØœø��Æ	�,�ºŒ��Æ	:"�œ����œ�Ø�ø��øØÆ��º�Øœ
�
Æ��ÆØ��ø�F
:æº�
������œø��æ����������Ø�æØø�Ø��º�Øœ��Æ��æØ�
���ªøØœø���	ł	ł."
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��Øø�ø�º�œ��-�	Ł�œZ��ø�,	���	ª��æ�œ�œø���Ø
,	�	�F�Ø�Øæ�Ø�	�ª.
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�����œ������œłº�ø.��ø�,œø���Ø

��ø���Ø


���ł��œ�ø���Æ��œø��
�����ł�Øø��Ø���ªøF�øÆ�����œłº�ø.
ºŒ

œø���Ø
��ø���Ø
���ł��œ�ø���ø�
.ł��Æ�ł�Æ�:Redlin v. Redlin, 436

N.W.2d 5, 8 (N.D. 1989) (‘‘In discerning whether an amount paid by one spouse

to the other is a property division or spousal support, several factors must be con-

sidered. Factors which may indicate that the payments are distributions of

property include: payments that do not terminate after the obligee dies... payments

that continue even after obligee remarries... excluding the payments in controversy,

a large disparity in the property divided which is otherwise unexplained...

payments that do not terminate on the obligor’s death... In addition... security for

payment may tend to indicate property distribution since deferred-property

payments are dischargeable in bankruptcy, unlike spousal-support payments’’).

Æ�ØA��Æ	ÆØœ-��ø�ŁºØœø���Ø�����œ��Øø�Æ	Æ�łÆØŁ��ł���Ø��øÆØ
�����œ,
�������œłº�ø,�	�-º��Øœ�Ø
�øØ��Ø.ł��:In reMarriage of Johnson, 781 N.W.2d

553 (Iowa 2010).�	��œ��œ,ÆAØł
’Ø�Ø��Æ	ÆØœ-��ø�ŁºØœø���Ø�ł�Ø�œ�ÆØŁ��
�ł���Øø���Øø��Ø�
��øÆØ
�����œ�Øø�,��º���ØæœF��	
�Øø��Ø�.ł��:McCoy

v. McCoy, 687 S.E.2d 82 (Va. Ct. App. 2010).

54ł��:Snow v. England (In re Marriage of Snow), 862 N.E.2d 664, 667-68
(Ind. 2007))����:	�F�Marriage of Snow(.

55ł��:Robert H. Mnookin & Lewis Kornhauser, Bargaining in the Shadow of
the Law: The Case of Divorce, 88 YALE L.J. 950, 960-63 (1979).
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57ł��,��ø�:Lau Hui Sing v. Wong Chuo Yong, [2008] 5 M.L.J. 846, 853 (Malay.)

(‘‘There are one or two exceptions to the ‘clean break’ concept. For example,

a consent order for a property settlement is a final order. However, if a con-

sent order is inextricably interwoven with a maintenance order, the court has

discretion to amend it’’).º�ł��:Dewbrew v. Dewbrew, 849 N.E.2d 636, 646

(Ind. Ct. App. 2006).

58ł��,��ø�:Vossberg v. Vossberg, Ohio App. 2408 LEXIS 2285 (2005)

(‘‘When a husband and wife agreed to a post-decree modification of the property

distribution in their divorce, it was error for a trial court to refuse to enforce the
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modification on the grounds that the trial court had no jurisdiction because,

while the trial court could not modify the property division, the parties could,

and the trial court’s enforcement of such a modification agreed to by the

parties did not violate the principle that the court had no jurisdiction to

modify a property division’’).
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recognized by all courts in all states: No part of a court-ordered property

division can later be changed by the court unless the court expressly reserves

the power in the original decree’’.
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ø�ŁØ	��,��
���Ø���ØøØ�œ���Ø
���œ�łÆÆØ
��
Æ��	��Ø
łÆ�œ,øº��Øø-�
���Ł�Æ��œ�Ø�æ�ØøØ���ª.����
��Ł	�
�ø�Ø��ł�Œ�Æ���ÆØ��Ø�æ��ØøØø�����œ�œ�ŒºªØŁØ	���ÆØ��
øł
�ł�øØø�������Ø��ł,�Œ�ł��øØ�ªØ
��Ø�º���Ø��ł�Æ���º��.��ÆØ�Ø�ª

491

����Ø�ø	ŁØ�Zœø�"���	øł�œ����Ø
���ª�ø	ŁØ���ł��ÆłœØ

159ø
,æ’2.03)1()c(,��ł�)ii(.Øø��F�ºØÆ�æÆł���łøªłØø����Ø��	�æ�œ�Ł	�Ø

�øłFœº�ø�º�Ø
�æØ��º�º�Ø�Œø�Ø��Øœ	
Øª
�Ø���e��Æ�Ø
ł���ł���Æ
Æ�œ
æØ����.ºŒ,��ø�,
ł�ÆØ-�ø	��ø��
�Ø
Ø�ªØ
œ�œ�æ�œ
��Ł	�Ø
Æ�
Æ�Ø
ł
Æ����
̃łÆ���ø	�œØœ�ø�F
�
Æ��ºł�º"��łØ
���ø�"�
�
ºœ�����ºŒø�
��
�œ�Ø�ªœ�œ�æ�œ
�
�º�Ø
�æØ��º�º�Ø���ªØ��.

160Pamela Laufer-Ukeles,Money, Caregiving, and Kinship: Should Paid Caregivers
Be Allowed to Obtain De Facto Parental Status?, 74 MO. L. REV. 25, 27 (2009).

161ł�����F���:Deborah Stone, For Love Nor Money - The Commodification of
Care, in RETHINKING COMMODIFICATION - CASES AND READINGS IN LAW AND CULTURE

271 (Martha M. Ertman & Joan C. Williams eds., 2005).

162ø
,Æ��’.274

163ø
,Æ��’274Z.275



�Ø��Æª�ÆØ��Ł	�Ø
Æøºł�ÆØ��Ł	�Ø
��Æøºł�Æ�Ø�œ�
øł�ł�øØ
ø���Ø��ł�Ø�
.��-º��Æ������Ø������Æ
����ª�
�ª�øøØø�øØ

Æ��łºœ�Ø�æØ
��Ø�ŁØ�Øœø���łœÆØ��Ø�ª�ÆØ��ª��œ��Ł	�œÆ�,ø�Ø��
�Æ���F�.[RK\,�Æ�����Ø���	���œªA
�Æ��º��æØ�œ�����ø�œ,�øł�Ø�
Æ�	øł�œ��łº�øŁØ	��Æøºł��	ØºŒ�����ł�œÆ
ł�ÆØ-�ø	��,Æ�ÆłØ
ø�
��ø	����Æøº�Ø
���łŒ�ŁØ	��ÆØ�ªØ
.�Æ�����,�ø���œ�	øł�œ
��
��œ���ª��łØº�øł�ª�ÆłÆŁØ	��Æøºł�Œ��	øłœ�
�Fœ���ªº��
º�øł�Ø��ª�ÆłÆŁØ	��Æøºł,��	ºœ�œ���º��æØ�œ�����ø�œ��ø�	�œ
Ø�œł�	�Ø��Æ���ª���łØø����łØ
���
F
��øł��º��æØ�œ��ł�œ.

[NK[K\,�Æ�����Æ�FœØœ�
Æ��Æ���øFœº����ÆØ
øÆ�

ł�Æœ-�ø	��
)æÆ�,ª�ª��ºª���(œŁ	�ÆØ�ª�Œœ�ø���œÆœø��
.Æ�
łØ
��Ø����
���łØ
����F�Ø
øª��œø
ł�Æ��Ø�ª�Æ�Ø���ø	�œØœœŁ	�Æ�,�Œ��œ�
ª��œ�ø	�œØœ�
�
��øºł��-��œ���œ�ø�
��Æ�ª����łŒºŒ.Æ��ÆØ

����œ��łłœ�ø����
�ª�ÆłÆ
øłø���łÆØ�Ø�ª�ÆØ�
ł�Æœ-�ø	��ø��
)�øł�œł���Ø���
���ı�ø��œ��Æ�ª�(��ÆØ�Ø�ª�ÆØ��Ł	�œÆœø��
.
�ł��ø��Æ����Ø��Æł�ł�ªF�.�
Æ�
ł����	�Ø���Ø�Æ��º��æF�
���ø�,øº�æÆØł���Ø�ø
ł�ÆØ-��ø	���øłØ
Æ��œø��
Æ�Æ�ł�ŁØ	��
Ø�Ø�º�����ø	��œ��Ø�œØ�œł164.ºŒ,���ª
ø�æÆØ
��ª�ªØ
�øł�
Æ�Ø

œø��
Æ�Æ�ł�ŁØ	��ÆØ�ªØ�Ø����œ����ª
ø�æÆØ
��ª�ªØ
�øł�Ø�

�
Æ�Ø
œø��
Æ�Æ�ł�ŁØ	��,Æ��Æ���ø�
��Ø�º���
Æ����ªø���ł�.
ZCKTK\,�Æ���ÆØ�ŁØ	��Æœø��
�ÆØ�ŁØ	��ø�Ø��º��	���œ��Æ�æØ���œ
�	�Ø�ØæŁF
��ł�
��ºł�Æ�Æ�ªœ�ŁØ	��ÆØ�ªØ
ø��Ø���œºøA���Æ�ª�
Æøºł165.ºº�ø
F�œÆ�Ø���łÆ��ł�œ���ł�Ø
º�º�F
,�ŁØ���ø�	Ø��łØŒ
��ºØłÆ�Æ�ªœ��Ø���œºøA���Æ�ª�Æøºł��������Ø���Ø�œÆ�FœØœ.
NCSGU,��Æ�øÆł��ø�Ł	�Æœø��
Ø
Æ��ºł�Æ�º�œ����łeœ��ÆØ�Ø�ª,
�����Ø�º����øØŒ�
Æ�œø��
Æ�Æ�ł�ŁØ	��,�Fœº���ø���Ø�Ø��FÆ
Æ�����œØ�ø��Ø�ª.�ª
�����F����øØŒ�œ�
øł�
�Ø�ª��Ł	�Æ����

492

Ł�Ø�ł
�æ����Ø�ø	ŁØ�Zœø�"�

164Laufer-Ukeles,��Ø��"ø160,Æ��’77�-.81

165ł��,��ø�:Katharine Silbaugh, Turning Labor into Love: Housework and the
Law, 91 NW. U. L. REV. 1 (1996); Katharine Silbaugh, Commodification and
Women’s Household Labor, 9 YALE J.L. & FEMINISM 81 (1997); Palma Joy Strand,

Do We Value Our Cars More Than Our Kids? The Conundrum of Care for
Children, 19 DUKE J. GENDER L. & POL’Y 1 (2011).



œø��
,����ØŁ����
º�º�ØÆ�Øª���,ÆłØø�Ø���e�����Ø�Ø
º�º�F
,��
�
œ�Ø�œ�ø��
øł�Fœ�ŁØ	��Æ�Æ�łøºł.

��øø�
���ªØ	Ø
�Ø��ł���������	ł�.�Ø�Ø��æ���Ø�łŁ����œÆ���ł�
ºØ��
�ª����ºœØÆ����æ
œÆ
���ªØ	Ø
�Ø��Æ�ææœ��ł�Fœ-���
����
œ
�œ��ł�Æ�ø�Ø����Ø
����ªØ
��	łªØ
:������ªø��Øø�ÆØ

łØ
�ø�

º�º�Ø�������łø�ł�ø�ÆłœØ���łº�œØ�æØ
�ªªØ�œ166.�����Ø
��	łªØ

�����œ���Ø
Æ�œ�
��
ł���œø��Ø
167.º�øł����Ø
�	łªØ
Æ�Ø
Æ���,�

����Ø
���œ��,���Øł�Æø��
�ø�Øœ�œø�Ø�
.�	Ø��ª���,�Æ����ª�

F�œ��łØº����øØŒ��œ
F
ÆØ���łº�œØ�æØ
�ÆłœØ�œ�Ø�ŁØ�Ø�œ�ÆØ�
�æ
��œº�º�Ø�œ.º����ÆØ�ø�Ø�œ���Ø
,Æ�œ�
��Øø���,Ø�A��Ø��

��æłØ168.�Ø�Ø��æ���Ø�łŁ����œºØÆ	������Ø��œø�����œØ��łØ
����Zº�
æÆØÆ��ÆłœØœ�ºØ���Øł�Æø�
øłØ
,���øØ
��Ł�Ø
��
Æ��łº�œØ�æØ

�ÆłœØ�œ��ø�Æ�œ���œ��Ø�ª��Ø�ŁØ�Ø����œ��Ø�ª�º�º�Ø169.�º���
��Ø��œ�Øø�øœºØłÆºŒøÆ�æ
�œø�
łÆ�œ
F�Ø
łºØÆØ
�ÆłœF
�ł�øF
,
�øÆ�æ
��œ�Ø�ŁØ�Ø�œłÆ�œ
F
�Ø�ªº�º�Ø170.º	œł������Ø��œ��ª�ø��
�º��œ"���ª�ø�
øłØ
���Æ��Ø
")differentiated ties model(,���	øł
��ºØłÆ
Ø��
ø�
øłØ
�ÆłœF
��łºÆØ
171.�Ł��œ�,�ø���ø�łØŒ�ø���
�Ø����

���ªØ	Ø
�Ø��Ø�Ł�Æ�����,����ØŒ�łØŒ��Æ��œ��łº�œØ�æØ

�ÆłœØ�œø��łÆ�œ��łºØÆØ
º�º�F
���łºØÆØ
�ØøF
172.

��Æłœºæ	Ø
Øº�����œ
F
Æ�
ÆØ��ÆØŁ�F
ø��ØÆ����Æ�173.�ØæØ��
�
øA
Ø
���æ
Ø
ÆŁØ	�����ªø�
º�øł��øØ
�
Æ�Ø
æº�
���
Æ�Æ�ł

493

����Ø�ø	ŁØ�Zœø�"���	øł�œ����Ø
���ª�ø	ŁØ���ł��ÆłœØ

166Joan C. Williams & Vivian A. Zelizer, To Commodify or Not to Commodify -
That Is Not the Question, inRETHINKING COMMODIFICATION -CASES AND READINGS

IN LAW AND CULTURE 362, 364 (Martha M. Ertman & Joan C. Williams eds., 2005).

167œØ��łØ�ø���º��œ"œØ��łFœ�����Ø
��	łªØ
")separate spheres theory(Zł��ø
,
Æ��’.364

168œØ��łØ�ø���º��œ"œØ��łFœ������œ���Ø�Ø
")hostile worlds theory(Zł��ø
.

169ø
,Æ��’.366

170ø
,Æ��’.368

171ø
,Æ��’.369

172ø
,Æ��’.376

173Katharine Silbaugh,Commodification andWomen’s Household Labor, inRETHINK-

ING COMMODIFICATION - CASES AND READINGS IN LAW AND CULTURE 297, 301 (Martha

M. Ertman & Joan C. Williams eds., 2005).



ŁØ	��Æ�łØ
���łØ
Æ�æ�łœ�Æ�ª�œœ�Æ��Ø�œ���Æ�Ø��	Ø�Øœ����Æ�Ø��
ł�øØœ,���Æ���ª��œ	�Ø��.��
łØ
Æº�œ���Ø�ŁØ	���ł�Ø
ºØ��øØ

ø�Ł	�Ø
Æ�łØ
�œ��ÆØ
Æ�
ÆªłŒ-º����œ�Ø�Ø
�ł��œÆ�
�ø	��174.
�Ł	�Ø
�æłÆØ
�œœ�ºæ���ø	Ø�����łºœ�Ø�æØ
ø��
�
���øØ

ø�
�Ł	�Ø
Æ�
,��	Ø����æØ
��º�Øøøºæ��Ø����
���łºœ�Ø�æØ
.
�
ł��Ø
����Øª	�Ø
ø�ºæ��Ø��
F
ø
º��175.�Ł	�Ø
Æœø��

�
łØÆØ
	��Ø
łÆ�œ�œ��Ø�Łłæ�º�º�Øø��
�������øØ
ø�
�Ł	�Ø

Æ�
.ºŒ
�ł�ø�Ł	�Ø
łÆØ

��Ø
��������łºØ
�ø�ÆØ
��łØ
��Ł�	�Ø

���F
ø��
,��Æ
łØ
��œ
����łØ
��
�
���ı�ø��œ��Æ�ª���-�øÆ��
���
�	��Ø����œø��
176.º��-º�,�œ�øAØº�º�Ø�	���œ�ŁØ	���Ø����ł

Æ�ºł���Ø��œø��œ	
Øª�ŁØ	��Ø.�Øœ��º�œ��Øłø�ªÆłº�ø���Æ��œ�
����
�ª�œø�ªÆł������Ø
ł-�łŒ)priceless(177.œø��
Æ�Æ�łŁØ	��
�Ø����	Œ�œ�ŁØ	�����-��ØŁØ�Ø,����
�����łŒ178.Øø��F�øºÆłºØ�

Øø��ÆØ
øÆ�
ºæ����ł�œ���łÆØ
Z��ø�,
ÆØ�œ��Æ�������œÆ�œÆææ
��	�Ø��Ø�œŁØ	��Ø�œ,œø��

�ÆœØ�ªØ
Æ�œÆææ���æ	ł�Ø�ªØ
ÆÆØœ,
œø��
�Æ�
��ł�Æ�Æ�łœł��œ�ł�,œø��
Æ�Æ�łøØł�œØ�ø��
	��ª
�Øœ
�œø��
Æ�Æ�ł���ØŒ�ºł�ŒÆ�Ø��ıØ�ª���ı-��łı.

�Øœ���øœ�øÆłºØÆ�ºæ	Øº��œ��Ø�ªØ
�Ø�œ�ŁØÆ�ø���łºœ�Ø�æØ
.
���Æª�ø�ŁØ	����ø�Æøºł���ªœ��ºA��œØ�
����ł�œØ�
�ł�ø��Ø�œ
ø���ªªØ
Zø����łØ
���
F
�ø��ª��œ��Ł	�œ.�ł��ºØ�ºA��
�ł�ø��Øœø�ŁØ	��Æøºł�Ø�ŁØ	��º�Æ�ª�,���º��łºœØ�æØ
�ØøØœ,�ºØ
ÆªłŒ-º���ª�ÆłÆ�Æ�ª�ø�Ø���Ø��ªœ��œtłN��º��F�Ø�ª,�������
��
�ø���œØ��
.Æª������ÆØ
��łØ
,�œ��łłœÆ�
øł���ø����

�æº��ÆØ����ł����
Ø�ÆØ��ª��œ��Ł	�œªØÆ��Æææ���ø������ªø�
��ł�.ø������œ��łłœ����ÆØ��ÆØ
øÆ�
��æº��ÆØ����ł����
Ø
�ª��œ�Ł���œ����ª��øºœ��œ
F�œ�����ÆØ��ÆØ
øÆ�
�œ���æºæ�Œ
ÆØ���ªªØ
.ø�����ł�A�ŁØœº��Æ��
��ÆØª��œ��ª�œ/�Ł	�œø�Ø��
�
Æ�œœø��
Æ�Æ�ł�ŁØ	��Zº����ÆłØ
ø����łØ
,øº�Ø
��
ł�ÆØ-

494

Ł�Ø�ł
�æ����Ø�ø	ŁØ�Zœø�"�

174Stone,��Ø��"ø161,Æ��’.275

175ø
,Æ��’.276

176ø
,Æ��’.277

177Silbaugh,��Ø��"ø173,Æ��’.298

178Laufer-Ukeles,��Ø��"ø160,Æ��’.94



�ø	��Z�
ºØæÆØł���Ø�øÆ�
łØ
��Ø������Ø�Ø��æº
Æł�łÆØ�
��ªªØ
Æ��F�.

��ª�	ł�ŁłØ
ø����Ø
Æ�
øłø����
œ���ªø���ł��ª��œ�Ł	�œ
����ø����
��łºœ�Ø�æØ
ÆØ��ª��œ��Ł	�œ�Ø�ª����Æœ�Øºœ�
�Æ�æº�œ�ø����ł����
Ø179.º��ØALI�æÆØłØ
ªłØø����œ�Øº����æº��
ł�ø��Ø�œÆºŒø���ªø�"��ł����ø�"�Ø��Øº�������Æ�
ł�,Ææ�ª��
ºœ������œ����œ��-����œ180.���łºØ��æº��Øº�������
��øœ��
���æØÆ�œ,�Œ�ªłøœ	������ª���łØ
���
F
����ªœ���º��eœ��Ø	F�
����
�œ���łØ�œ���łØœ,��Ø�ªØÆ����œæ�º�Ø�œø�ø�łŁ	eœ��-��œ
�Æææ�æº��º��.ºŒ,��ø�,ø�Øłœ�æ�º�œ��ºłØ�Æ��F�Ø
ø
ø�łØ
�ª���
�Ø�ª��ŁØ	��Æ�ÆØªØ���ł����
ØÆ�Æª���ªœ����ªł�æº���Ø�Øłœ
���ªø�"��ł����ø�"181.�ªłØø�����ł����	Ø��Æº��ØALI�Ø��
���Øł��ªØ,�Ł��Ø.��ª��ª,�º��Ø
��F�Ø
ºØ��æº��Øº�����Ø�œ
�øœ��œ,�Œ��ª��ł,�Ø��
�æœ	
Ø
Æ�æº���ŁØ	��ÆØ�ª,���
���łŒ
����Æ��ł��Ø�Ł�æØÆØœ,���ª�łøØ
øœ�Ø��
���
�Æ�����æ�º�œ��ºłØ�
Æ��F�Ø
�
ø�łØ
�ª����Ø�ª��ŁØ	��Æ�.ºº�ø��øø������ÆØ
øÆ�

�ª
Ø	������łØ�Æ
ø����łØ
���
F
ø��Ø�ª��-��œ�Ø��ł��łºœ
Ø�æØ
�
�Ø�ªÆ��ł��ł���Øœ����-���œ�,�Øœ���Ø������ÆØ
�����-ØªØ

ÆØ��ø���ø����Fœ�º���æº��.ºº�ø��øø���ø���œ��Ø���Øł
º��Ø�Ø���øØ
łÆØ
�ªØøØœ�Ø�����ªł��Ø�Ø��º�Ø
�ªł�ø�º�Ø�œ,�Øœ�
�ªł�øœ��Ø
���ØłØ
��łØ
Æ�������łºœ�Ø�æØ
����ø���łœÆØ��Ø�ª
�ÆØ��ª��œ��Ł	�œÆ�,º���ªłØø�����łØ
�ø�œ	Ø
,ªłØøœ�øŒ���
�Ø�Ø��Ø�
Ø���ø���łºœ�Ø�æØ
�ºª���.��ØæÆ�ł�ºØªØÆ��Æª�ø��ł�
�º�Øæ�ª
�ÆØœ���-��œøØŁ	�ÆØ�ª��̃	øł���Ø��ł��łºœØ�æØ
ł�øØœ�

�Ø�ª,���
���Fœ�ºA��ł�ø��Øœ�Ø�Øłœ��łºœØ�æØ
ø���ł�ZØ�ª,
������œ	œ�������182.

Æ��ÆØ
øÆ�

F�œ�æº��ø����łØ
���
F
�ø��ª��œ��Ł	�œ-
���ª�œ���æ	œÆ������ºł�Æª��œ��Ł	�œ-���ª�œº��ł���æ�,Øø�Æ���

495

����Ø�ø	ŁØ�Zœø�"���	øł�œ����Ø
���ª�ø	ŁØ���ł��ÆłœØ

179º��ØALI,��Ø��"ø10,æ’2.03)1()b()iii(,2.03)1()c()ii(�-2.03)1()c()iv(;Bartlett,
��Ø��"ø.131

180º��ØALI,��Ø��"ø10,��ł�)iii(�æ’2.03)1()c(.

181ø
.

182Laufer-Ukeles,��Ø��"ø160,Æ��’.106



�œŁØÆ����	F�ø���łºœ�Ø�æØ
.�
º��ª��Ø�œ����łÆ�œ����F��œ
Æ�ºł�Æ���ª�ø��ª��œ��Ł	�œº��ł���æ�,�
�Æ
ø���Æ�œ�ª���
����Æ�º���Ø�ª,��
��łºœ�Ø�æØ
øÆØ��Ø�ª�ÆØ���œ�ª��œ�º���Ø��
ºªØ��łºœØ�æØ
ł�øØœ�
F�œÆØ���ł��ÆØ�Ø�ª,��Ø�ł��øØ�Ø��
�

��ºØłÆ���ªø����ł���ÆłœØ.Æ�
ł����ºł�Æ���ª�ø����ł���ÆłœØ
œøłœ�œŁ�Æœº���ªªØ
����łÆØ
,øº��Ø�œø
��œ��Ł����Fœ�ł���
ø��
Æ������ø	��ø�
Æ��łØ
����
,œ��ªª�œ��øŒ�ŁØ	��ÆØ�ª
��ª�������-ØªØº����ł�Ø
����łÆØ
,�œ��Ø
�Ø�ªø���øºØ�œ,Ø�ØÆ�œ
e�ª��œ�
øłø���łÆØ��Ø�ª�ÆØ��ª��œ���ª�œ���æ	œ.�ºł�Æ���ª�ø�
���ł���ÆłœØÆ�
ł�����œ���Æ
����ª�
��Ø�ŁłæØ
ø���Æł�
Æº���œ�.��œ,���łø
F
�Ø�Łłæ�ÆłœØ�ª������øºØ�œ
ø�
øłØ

ł�øF
���
Ø
ø���łØ
ÆØ�Ø�ªØ
�ÆØ��Øø��ª���œ
,�ø��ł��Ø�ØÆ�œ�
���øºØ�œ�ø���łº�œØ�æØ
��Ø����,��	
Øª�œ�ŁØ	��ÆØ�ªØ
��ª���
��
ÆØªØº����ł�Ø
�����F�Ø
ÆºŒ��æ���Ø
��ø�œ��œ,���	øł���øØ

���øØ
�œ���
Æ�����œØ�Øłœ�ø	��œø�œ�Ø��œ�œ��Ø��F
ø��
.

æÆØł���Ø�øł�Æ��
łØ
øØ�Ø���ÆØœ-��ø	ŁØ�Ø��
łØ
øÆ�
��œ�Ø�
�æº��ÆØ����łØ
���
F
�ÆØ��ª��œ���ª�œ���æ	œ��ÆØ���ª�183.
�ø����Ø�ºØ�ªØø��œ��ªª�
��ÆØ
���,�Æ�Ø���
łØ
Ø�Ø�ł��Ø��ºØł
Æª��œ���ª�œ���æ	œºÆ��œ���ªø���ł�ÆØ�æ�Ø�ª.º	Øø�F�œØ,��Ø
æÆ�ł�ºØ�Ø��	æ���ł�ø�Æ��	���ł��œ��	øł�œøª��œ��ª�œ�æ����
œ
Æ����ªø���ł�Æ��ÆØ
��œ�Ø�Ø
.�
��œ,
F�Ø
�øø�œł�Ø�F

Æ�
øł��.

��øø��łº�Ø����	�Ø�ØA�ł�œ�ø��ªł����
�
��	�Ø��æł�Aª��œ
øFA�ł�ºŒøº�ª��œøœł
�
��łºœØ�æØ
�
�Ø�ª�ø�Ø��Æ�Ø��
	�Ł��Ø��Øœ�Ł�������ªÆ������Ø�.�ªÆł�����	���Æ��ł�
ø�Æ���ª

ø����łØ
���
F
�ÆÆ��ªØ�œ
���łØœ.�øø���������ÆØ�����æœF��œ
ø���łØ
��æœF��œÆ��ł�Ø
�Ø���F
���łŒ�ŁØ	��ÆØ�ª,ø��ÆÆ���Ø�

Øªłø������º�Ø�œ��łØ�œ,�����Ø����œø���ł�Ø
�Ø���F
���œ
łÆ�Ø�ª
��æF�ÆŁØ	���,	�Ø�Ł���Ø�
Æ�œØª�ø�œÆ��łØ�œø�
���œºA�������
ł����œ�.�øø�œ�������Ø
���ÆØ�Ææ�	�ø�Ø�
�
łØæœ�ø���łºœ
�ŁØ	��ÆØ�ªØ
�����ŒøØ��ı�øØ
���œ�ø�
��Æ�ª���-��œ��Øø�ł�


496

Ł�Ø�ł
�æ����Ø�ø	ŁØ�Zœø�"�

183��ØæÆ�ł�ºØ�º���ł��Ø��æªØł��łº�œØ�æØ
��Ø����º�øł
F�œ�æº����ÆØ��.�

��œ,�ł��ºØŁÆ���ª
��������Ø��ÆœØ-�ø	Ł���łŒ�ºł���ª�øł�œ��łłæºæ�Œ.



Ø�ªØ��ÆÆØœ.����	Ø��ªÆł�������ÆØ���œ	�łł�œ����ª���łØ�ª�ÆØŁ���
�����Ł.�øø��æ�ø���������	�ØøØ��ø�ł��Æ�	øł�œ��ºØłÆ���ª
��łØø��Ł	�Ø
��Ø����.�øØ��ø�ł���ø�Ø��œÆŁ�ÆÆ
ø�ø��Ł	�Ø

�
Æ��ºł�º��łØ
ł
��-��œ��º�œÆ�ŁÆ�œ���Aœ����ª���łØ�����łŒ
æ�ØŁœ���łØ
���
F
.

��ø�Ø���
�ł�øÆ�øø�œ���,�ł��ø��
��
��	ł�Ø
,��º��
�

�Øœ���œ��ªª�Ø�
Æ�����œ
ÆØ�œ	ł�ŁłØ
�	�łŁØ
���ŁÆłØ
øØøłŁŁ�
�œ�Ø
���	øł�œ����Ø
���ª��łØÆ�
łØ
��Ø����.	ł�ŁłØ
���ØÆØ��
Æ�øÆ���œ��øø�œ����ºÆæØæ�����
��
łØ
øÆ�
Ø�ºł���ªø���ł�,
���œÆø�øØ
��Ø�ªØ�Ø�œ���ÆæØæ�Ø�ŁłæØ
�ÆłœF
.

���
œ���ª��łØÆ�
łØ
��œ�Ø�Ø
��Ł	�ø�ø�ø��ł��ÆłœØ��
œ�ÆØ���œ	�łł�œ����ª���łØ,øº�œØø�ł�ªF���	łª��Æł�ł�ÆØ��Ø
ø���ªł��ł�,��	ØºŒ�
Æ����ªÆØ�æ�Ø�ª��º�Ø�œ���Æ�œÆ������Ø�,�ÆØ�
�Øø��-���ł�Æœ�
Ł��łØ����łØœ�Ø���º�æ��ªł���Ø���
Æ�º����ª
ÆØ�æ�Ø�ª.Æ�œ�
����œ-��Øª�øF
Æ��,��º��ª
øØø��
øłº�ø���

�Ø�ª��ø�����Ø����łºœØ�æØ
Ø�º��
Æ����ªø���ł�.ł
�ª

ø��łºœ�Ø�æØ
ø���
�Ø�ª�ª����łºœØ�æØ
��łØœØ�º�Æ���ªø�
��ł�.�ª�œ��œ�œºØ�ŁÆ��ªÆłØ
,º�øł�Ø�ªØøø�Ø��łØ
�œ	
ªØ
,ł�Æ-
ł�Æ
ø���Ł	�Ø
��Fº�æ����ªł�œø���ł��ÆłœØ.��æ���ºŒ,æÆØł
���Ø�ø��Ø�Ø��
łØ
łÆØ
øÆ�
ØÆ
ø��Ł	�Ø
�ºł�º��ł�ÆØ�æ�Ø�ª.Øø
��º�łø�ºł���Ø�����ø�œ�Ø����ł
�º�Ø�œ,���Æ�Ø
ł��Æ�œ���łØ�œ
ºÆª�������.Øø���Ø�ºØł
��øØ
øØø��
��łºœØ�æØ
���
��ł�Ø�Øœ
�
�Ø�ª,����Æ���œ����łºœØ�æØ
��łØœ,Øł���ØŁ�������
��łØ�œ
��Ø���.ºŒ,��ø�,æÆØł���Ø�ø�Ł	��œ�øł��æ
�œÆºŒ���łŒ	ł�æœ���
Øªłø��º�Ø�œÆØ
�ł���łæØ�
��æ
œ�.��æ���ºŒ,��øØø�
łØ
øÆ�
º��
Ø�ªØ
Æ�ø	�����ªØ
Æł��,Æł�Æ-ł�Æ
ø���
łØ
��æ
œ�ø���Ł	�œ
���Æ�œÆ�����Ø����øºœ���łÆ�æ	Ø
�Ø�Øłœ��łºœØ�æØ
��Ø�-��łØœ.

�	ł�ŁłØ
�Æ�Ø�œ��łºœ�Ø�æØ
øÆØ��Ø�ª�ÆØ��ª��œ��Ł	�œÆ�Ø�Ø�
��œ
	ł�ŁłØ
ø��Æ��Æ�
øłø��ø	��œ�ø��Æ�œ:���łØ
�ø�œ	Ø
,�Ø�
�Ø�ªÆœ�Ø�œ�
øł�
�ª��œ��Ł	�œ,�̃øºdø���łºœ�Ø�æØ
ÆØ��Ø�ª
�ÆØ��ª��œ��Ł	�œ,�Ø��Øœ	
ØªØ
��łF
,��	��œF�æ�œ�ø��Ø�ª�ª��œ
��Ł	�œ�ł����œØ�
ø�º����ł�Ø
����łÆØ
.Æ�
øł���œ�ÆŁœØÆø���
�
�łØŒ��
øØ��œ�	ł�ŁłØ
�Æ�Ø�œ��łºœ�Ø�æØ
ºº�ø�ª�ÆłÆª��œ
�Ł	�œø�Ø��Æ�-���ø���ł���
Ø.��ª��ª,���łø�ª�ø�łØŒ��Ø�œ

497

����Ø�ø	ŁØ�Zœø�"���	øł�œ����Ø
���ª�ø	ŁØ���ł��ÆłœØ



Æ��łºœ�Ø�æØ
øÆØ����ł���ÆłœØ�ÆØ��Ø�ª,ø��œ���ª�ø����ł�
��ÆłœØÆØ�æ���ł����
Ø�Ø��ł�A�ŁØœ���ø����łŒ�ºł����.��ª��ł,

F�Ø
��øø�œ��œ��łØ
��Ø�,�Æł�ø
��łª�øº��ª
��ª��Ø�º��
Æ�
���ªø���ł�ÆØ�æ�Ø�ª,���	�Ø��Æ���ª���łØ���ł�œºœ�����ºŒ.
�ł��ø�œ��ø��Ø�øº�øł�ª�ÆłÆÆ�-���ø���ł���
Ø,���ł����
ØÆ�ł
Æ�º�ø	���Æ�ł��º�Øæ��œ��ÆØœ����ø	�œ�.��œ,����œ�
ł�ø���ł

ø�Ø���ł�º��ł�.���
���ø��Ø��ª�ÆłÆ��ł
�łÆ��œ.�ªø�ØøØ��Ø���
���	��Ø
łÆ�œ
ł�Æ-�ø	��Zº���æÆ���ª�ª�Z�øł�Ø�æ	
ø���
��
���ø	����øł	��Ø
łÆ�œØ��ł�
�Ø�ª��łºœØ�æØ
���
�Ø�œł
��øł��ł��ÆłœØø�Ø��Æ�-���ø���ł�.ºŒ�
ÆØ�æ��Æł
ł�Æø�
��ø	��.�Ł	�œÆœø��
�Ø��º��ł��ª
�ł�Ø�ª.�
��œ,Æł��ø���łØ

���
F
�º�ØæØ
�œ��Ł	�œ�ÆØœ
���œØłØ
�œ�Ø�ªœ�œ�ø��œ�,�Ø�
ºÆł�Ø���ª
�ł.�Ø�Ø��łœ��łºœØ�æØ

ł�Æ���Ø�ŁØ�Øœ�
�Ø�ª,���ØœØ

�Ø��
F�œ��łºœØ�æØ

ł�Æ��
�
���łØ
.

Øø�æÆ�łØ
ºØł��Ø��	øł��Ł	�Ø
Æœø��
�
Æ����ªø�"��ł�
���ø�"Æ�æØÆ�œ��œ�Ø��œ.ºŒ,��ø�,���	ł-Ø�
�æ)Laufer-Ukeles(��Ø��
Æ���ł��Æ����œ��ŁÆł�œ�œ��Ø
�Æ�Ø
:184)�(
Ø�
��Æø��øÆł,�øł
���	ł-Ø�
�æ��ªØł���œ�º�Øł��Zº���	Øł�
ø��œ���ø	�œØ,��ø�ÆØœ-
��ø	Ł,�Aœ������œØ�ª��ÆØœZø�	ł�œ	łŁØ�œ�ø���ø	����ª�	�Ø
ø��ª�ø�ØøØ	�����ºł�Æ�;)Æ(Ł�Æœ�Ø�ªZ�ªłøœ�
Øł����Ø
�Ø�œł��
��
�Æ�,�øłœÆ���œ�Øº�œ�ŁØ	��,�œ��ªØł��	łŁØ�œ��ø	����œ
��øø�	�Ø�Ø����ł��ø����ØŒ)Æ��F����º�œÆœæÆ�ł�ºØØø�œœ��ª	�
���ªœ���ł����
Ø,��ÆæØæ���
�ø��łØ
ŁÆ�F
	���Ø
�Ł�ÆœØ�ªØ�
,
�ŒØø�Æ����
�Øœ��æœ�ł��
���(;)�(�Øº�œ�ŁØ	��ZÆ�Ø�œ�
øłÆØ�
�Ø�ª��Ł	����ªœ�Ø�ª,ºº�ø�Øœ��Æłł�;)ª(�øŒ�
øł;)�(���łØ

�ø�œ	Ø
;)�(ł�Ø�œÆł�ł�œ�ł������Øº��œ�ø���Ł	��Ł	����œø��
.

�
ø�œ�	ł�ŁłØ
Øº����º���ªłØø�����łØ
�ø�œ	Ø
���łŒœ
�	�
�Ø�Ø��Øœ�æ�Ø�œ,185���æ���ºŒ������	Ø�ªłØø��
Ø�
��łºœØ�æØ


498

Ł�Ø�ł
�æ����Ø�ø	ŁØ�Zœø�"�

184Laufer-Ukeles,��Ø��"ø160,Æ��’94Z.97

185ł��,��ø�,º��ØALI,��Ø��"ø10,æ’2.03)1()c(,�
�Æ�ªłØø�ø����łØ
�ø�œ	Ø

�
�Ø�ªÆ�øŒø�œF
�	��œº��
��	ł�ŁłØ
���ªłœ"��ł����ø�".ł���
Bartlett,
�"ø131,Æ��’946,���Ø��ºØ��œ����œ-��Øª�����
œ�º�Ø�œ��łØ�œœ�Ø��ø��łœ
	Ø�Øœ���Ø�ªÆ�øŒ��Øø���	��œ.



���łŒœ
�	��Ø�Ø��Øœ�æ�Ø�œ.º��Øœ��
Æ��ªłØø�ø�	Ø������ł�
��ÆłœØ���������æ�Ø
)��Ø�%50(��œ	
ØªØ
���łF
ÆØ�æ�Ø�ª186��
ªłØø�ø�	Ø���Ø�������ł
œ	
ØªØ
��łF
ŁØ	��F
,����
œ	
ØªØ

��łF
"�Ø���F
",º���ł,œ	
ØªØ
ø��F�

Æ�œ���Ł�œÆ�����Ø�ª.Øø
��F�ºØø��œ����łØ
��ø�œ	Ø
�Ø�ø���æÆ�º�ÆØ�Ø��,øº��Øœ�Æ���Ł
�ø�����F�øÆ���łØ
�ø�œ	Ø
º�øł���łØ
�ł�øØ
��Ø�ª���
�œ����
ÆØ�Ø�
.�
���łØ
�ø�œ	Ø
���ªłØ
º���łØ
���łŒº��øÆ��,��ª�Æł
ÆªłØø�
øØ���
Æ�œ���ª��łØ,��Ø��łØ
��
F
łÆØ
��Ø��ª�Æ���

Æœ��Ø��.

�ł��ø���ÆØ
øÆ�
æØŁ���Ø���Ø���œœ��łł�
�łØ�Ø
���Ø�Ø
,��	ØºŒ
�	�ª��øœ
�	�Ø�ªł����
�
øØ�ÆØ���ºł��ł�ÆœÆª��Ø�œ��łØ�œ�Ø�ª
�Ø�����ª
.��
�ªœ-�ÆŁ�ø��Ø�ªØø�øØÆ�œÆø�Øł�����łº�œ�Ø�æØ

ø���ł�œÆØ���ÆØ��ª��Ø�œ��Ł	��œÆ�.�Ø
øł�œ��Æ��łØ
���ÆØ
�Ø��
�Ø��Øœ��œ	œ��œ
�œ
Ø��ø�Ø�ªØ
,��
�
�
Ø
�
øłØ
����.
F�Ø
Ø�ªØ

łÆØ
ø
øłØ�
��Ø�ŁØ�F
���
Ø	Ø
ÆØ�œł�
�
�Ł	�ø����ªø�ØøØ187.
�	ØºŒ,Æ�
łØ
��œ�Ø�Ø
øÆ�
�œ	œ��ÆØ��Ø�ª�ÆØ��Æ��ł��Ł	�Æ�
��łºœØ�æØ
ł�øØœ�Ø�ŁØ�Øœ�ª���Æ��	F�Ø����łºœØ�æØ
øÆØ���ł�
�Ø�ª,Øø��ºØłÆ���ª�ø���œ��Æ��łº��ł�.�º���ØæÆ�ł�ºØØø�Æ����œ
��łºœ�Ø�æØ
øÆØ��Ø�ª�ÆØ��ª��œ��Ł	�œÆ�Æ�œÆææ����œ
	ł�ŁłØ

øFÆ���ºº�ø�ª�ÆłÆÆ�-���ø���ł�)����
ø�œ
(.�º��
�
,Ø�Ø���łŒ
�Æ���Æº��
ł�
��
łŁØ�œ���
œ����ªø���ł����łŁ�Æœ�Ø�ª�ÆøØ

�Æ�	�Ø��Æ���ª
ø���łØ�Ø�ªÆ�æØÆ�œ��œ��
ł�.

G.PKNKOPSVZTNFI[KCG\[NFTRY\PTPEFGZKPNB

��
�ºÆª��
�łº���ø��æŁŁ�æ���łØ��Æ�����ª��ł�Æø��º�Ø�œ���Æ�œ
���Aœ��Ø���F��ª�,��º��Ø���ł��Ø�	ł
���łºØÆØ�.	Øł�
�æŁŁ�æ���łØ
�łºØÆØ�������œ�łœ�œ
Ø���ø����ł�œº��æª�ø	ŁØ�œ�œ��Ø�ª�æ��Ø
�����łœØ���A�����ª��.�	ØºŒ��ØæÆ�ł�ºØÆ�
łØ
��œ�Ø�Ø
Øø����Ø


499

����Ø�ø	ŁØ�Zœø�"���	øł�œ����Ø
���ª�ø	ŁØ���ł��ÆłœØ

186ł��,��ø�,º��ØALI,��Ø��"ø10,æ’2.03)1()c(,�
�Æ�ªłØø�ø�ÆØ���ł�Æ�	����œ
�ŁØ	��Ø�œÆØ�ª��ÆØ�����
��	����œ�ŁØ	��Ø�œÆØ�ªø�Ø����	�����
øÆØ�����ł�
ø�Ø���Ø�ª�œ��łł�łÆØœ����.��œ,º��
��	ł�ŁłØ
���ªłœ"��ł����ø�".

187Laufer-Ukeles,��Ø��"ø160,Æ��’.74



���ª���ø���ł��º��ØøØ��ªł��ł�ø��Ø�ªZ���ªøØº����œº���ª
��º�Ø�œ����Æ�œø��A���ł�œ�ø	ŁØœ.

���
�ø�æŁŁ�æ�ø	�œØ�
���œ��º�Ø�œ����Æ�œ��ø	ŁØ�œ���Aœ
���œ�æŁŁ�æ,�Æ�-Æ�œ�ºÆªœ�œ��łŒ��
æ	łæØÆØ��øœ����º�œłœ188.
���º���øØÆ�œ������ø���łº�œØ�æØ
�ø	�œØ�œÆ�F
��ØøF

��
��
ŁØÆF
,�Øø��æŁŁ�æ�ø	�œØ�ø���œØœ���ª���øØ
189.�ºł�
ÆæŁŁ�æ����A��Øø�ł�ÆłœØ���æªØ�
øł�
F
,�º�æ���œ�œ�ªłŒ
��ºł��ÆłœØœł�Æ�Ø�œłÆ�190.Æ�����œ�œ�æŁŁ�æø���ł�,��ø	Ł�ºØł
Æ��łºœ�Ø�æØ
�
F�œÆ	���ÆØ��Ø�ª�ÆØ��Øø�ø�ø��ł��.�œ����ª
�ø	ŁØ������ł���ÆłœØØ�	øł����øœœ�Æ��ł�����Æ�F�ø��Ø�ª,
�Ø̇
����������
œØœÆº������Æ
Æ�œ���Ł�œÆØ�æ�ŁØ	��ÆØ�ª����	�
�Øª���.�œ����ª�ø	ŁØ������ł���ÆłœØ��Ø̇
����Øœł���œ�ÆłœF
-
º�º�F
ø��Ø
���Æ�Ø
����ª�ø��ª
º��ł�,�ÆºŒØ�	øł�������œ
œ	
Øª�����ª�Ł�ÆÆØ�œł�º�Ø��Ø
�Ø�ª�ŁÆ�œ��e���œ.º��-º�,�ºł�
�ø	ŁØœ����Æª��œ��Ł	�œº��ł�œ��Ø
���Ø�ª����ª��œ��Ł	�œÆ�
�Ø�ªø�
ÆØ�eœ,Ø�ØÆeœe�ª��œ.

���ł���œ�
ªÆ��łŒ����Ø
���ª��łØ������ł���ÆłœØÆ��ÆØ

�æ�Ø�Ø
.�
��œ,����ł�Ø��ø����œ��	øł�œ�
Ø��
ø��æªłØ-ÆØ�F

øØœØł��ºł��æ�Ø�œÆ
øłø���łÆØ�Ø�ª�ÆØ��Æ��ł��Ł	�Æ��Œø�Ø��
������ł���œ-��Øª�øF
Æ�����ªłœ��ł�œ�ÆłœØœ.����ł�Ø��	�æ�
��œłœ��Øø�œ�æ�Ø�œ�øłœ�	øł���A�ł�ÆØ�œłø���łº�œØ�æØ

��ł
��œÆØ�Ø�ªØ
�ÆØ���Æ��łØ
��Ł	�Ø
Æ�
�Æ���ØªØÆØŁ�Øœ�Œ	�Ø��
�Ø�Ø��ØœÆ�
ł���Æ��ªØ�œ���łØœ.Æ�	øł�œ���æ
œØÆ�
�
��ł191.

500

Ł�Ø�ł
�æ����Ø�ø	ŁØ�Zœø�"�

188KatharineK. Baker,Marriage and Parenthood as Status andRights: TheGrowing,
Problematic and Possibly Constitutional Trend to Disaggregate Family Status

from Family Rights, 71 OHIO ST. L.J. 127, 130 (2010).

189ø
,Æ��’.132

190�	Ø�
ł,��Ø��"ø71,Æ��’930,��ø	Ł�Æª�����
�Ø��Øº�������øØ��F
�ÆłœF

���
Ø
,�Œ���æ����ø	Ø����œ����Ø�œ�œ	Øæ�œ�ÆłœØ�œ.

191�ł
�æ"����	øł�œ��ºØłÆØ�œł�ø�Ø��łØ
",��Ø��"ø19,Æ��’467Z.471



H.PKNKOPSVZTNFHMG\NFGZe\ICZ\K\MINYPFHMG\NFGZe\

�	�œ
��ł�ØłØ������ł�Ø���	œ��œ�æ��Ø����
œØœø��º�œ���łeœ
�ÆłœØœ���łłœ192.�
��œ,�Ø-�	øł�����ºØł�œ���ø�º��,��º��F�ª
���Ø�Ø
�æ	ł.

��ł�œ�Ø�æŁŁ�æ��
�����ª�ø	ŁØº�	Øº��Ø����.���ª������
º�º�œ��
œØœ.��º�œ���
œØœ���łeœ�
�������	�Ø�œ�łÆ�œø���ªØ��
�ø��ªªØ
ø�ØøF
Æ��łºœ�Ø�æØ
øÆØ����ł��ÆØ��Ø�ª�ÆªłŒøÆ�
���łØ
Æ��łØ
��ª��œØ�ªØ�
.��ØæÆ�ł�ºØ����ø	Ł��ºØłÆ�º�œø�
��ł��ÆłœØ��Ø�œ��ł�º�º�œ-Øæ�ª��
œØœø�Ø����
���º�œ���łeœ,��
�
�Ø�������ł��ÆØ����Ø.

��œ�æØÆ�œ��ºł�Æ�º�œº�º�œ�ø	ŁØœ�Ø��ł�������Ø
������
�	
ŁØÆØœØ�œłÆ�����œ��Æ�œº��
ø���Æł�,��ªØ����	łŁØ
���łØ

�	���Æ�Ø�ŁłæØ
����ªØ
ÆÆæØæ�193.º���ª�º�œ�Ø���æłØœÆ�Æª,���Æ�
���Ł�œ����æª�œ��Æł�/��ªØ���æF�Æ�Ø��ø���������Ø���ø�Ø�œł
Æ�øA�����ÆøÆ���º�œ��ºłœº�º�œ�ø	ŁØœ-��
œØœ.�ø����Ø��
�Ø�ŁłæØ
�łØºØ
��Ø�øÆ�º�Ø�œ�ø	ŁØ�œ��ºł�œÆ�����œ�Øœ��ø�ª�Ø	eœ
��łºØ
,�Ø
œ
�ºÆ�ª��ª
����łŒ����Ø
��
�œ�����œ��Ø��ª�œ���Aœ
��º�œ194.�ø����
Øø��ºØłÆ�º�œ�æ�Ø�œº�º�œ-Øæ�ªø�����ø������
�Ø
��œ	łø�œ�ø���º�œ�ł��Ø�������º���ø���ÆªÆł�Ø
������
��Ø�195.��øœØ�ø���œ���ł���œØø����œ��-	Ø�łºØ�ø�º��Æł�
��Æł�,Æ�����œ�Ø���ÆØ���º�Ø�œ�ø���œ���Ø�ŁłæØ
�ø��Ø
.

501

����Ø�ø	ŁØ�Zœø�"���	øł�œ����Ø
���ª�ø	ŁØ���ł��ÆłœØ

192���F���ł���ł
�æFHMG\NFGZG\ICZ\K\,��Ø��"ø.17

193ł�œ�ÆØ���"���Ø�æØ
ÆØ��º�Ø�œ��ł�Ø�œ-	��ØŁØ�œ�ÆØ��º�Ø�œ�ÆłœØ�œ-º�º�Ø�œ"
HMGKG\MNMNKG\,ICZ\KG\G\ZCG\KG\CK[ZBN25,65)Ø�ł
łÆØ��Ø�Æ�ø�Ø��łºØ
,2004(.

194ø
,Æ��’.46

195��øØÆ�œ��Æ���ÆØ��ø����

F�œ�º�œ��
œØœ�ÆØ��ø�������Ø
��������
��º�œł��Æł
�ªØ��"��’	�Ø��’Æ�º�œ��
œØœ���’œº�Øœł��Ø�’ZÆ�
Æ�œæ	ł�ø�
��ł�Æł
’�ØªœØ�œÆ�ø	ŁZ�	�Ø��Æ�º�œ���
œØœ���Æ��œØ�’)2010("P[VJGTSYKO
Ł�281)2012(;��ł��Æł
"�º�Ø�œ�ª
�����œ:��Ø
�����Æ��œ"P[VJGPP[N�253,

264)1993(;��ł�Æł
VZ[RG\CP[VJºłŒø�ØøØZ	łø��œ��
œØœ373Z374)1994(;
Æ�"ı01/4293P[VIFIE[FR’[ZFTCGEFGFZGGIF,	æ’3�	æ
-ªØ��ø���øØ��ÆØ�Øø,
	æ’6�	æ
-ªØ��ø���ø����øØ��łØÆ�Ø�)	�łæ
Æ�Æ�,24.3.2009(.



��º�œ���łeœ��łºÆœ��º�Ø�œ��Ø�Æ�œ��æ	
Łł�
ł�ÆZ��
���º�œºØ�

Æ�ºł���-ØªØ��ø	Ł,���
��ªF��Ø����ºł�œ.øØ��F
�ÆłœF
��Øª�øØ

Łº�����F
�ø�F
��ø	Ø���œ	Øæœ��º�œ���łeœÆ�Æł�,�ºœ�����ºŒ�

Æ�ø	Ł,�ÆºŒ�ø��œ�œ���ª�ø���º�Ø�œ�ø���œ.Æ�ł�Ø����º�œ���łeœ
�Ø���º�œ�ø��Ø�Øª��œłaeœŁÆ�Øœ.�º�œ���Ø����
Æ�œØ-�	łª����øØ�œ�
ø���ª
,�øł�œÆŁ�œÆº�Ø������Æø�Ø	���ÆØ�Ø�ªØ
����
.º�Ø����
�ø�œ	œ�º��ª
Æ�øł���,Æº��
�
Æ���
����łŒº�œ
�	œ
Ø���ø�
��Ø�����øØ.�Ø��Ø��æœ�Ø�ł��Øøłª�œø���ª
,��º	łŁ���º�Æł�
���øØœÆº���œ�,�øł�������ª���œ�º����øØŒ��œ
F
.Øø��F�æØ

º�Ø�����ł����ø���ª
Æ��øºØ�œ����œ��ªª�œ�ø���ª
�
�Ø�œ�Æ�-
œ��œ�,�Øø�ł��Ø
Æ�Æ�œØ�ªØ
����
��ø�����Øœ.�ł������ºł���
ºÆłºÆ��œ�������øØÆ�œ����
ÆØ�æ�ł�����ª�Ø�ªØ
ø�Ø�

ø�łØ

ÆØ����Øœ���ł�196.

Øø�	łø�œ��
-�Øæ�ªº�������º�œ�ø���ł��ÆłœØ��Ø�œ��ł�,
���œº��
���º�œ���łeœ.�ºł�Æ�º�œ���łeœ�ÆłœØœł��Øøœ
Æ����Ø���
Æ�����œ�
Ø
�ł�øØœ�øłœÆØ��ØªØÆØŁ�Ø�œ��łºØ
�ø��Ø
�œ
Æ�
º��Ø
øÆ�œ
F�
œœ�����º�œœ�º�.º��Ø
���,�øłØ�æ
�Æ��ªłœ
���ł�œ,ØºØł�Æ�º�œ�ø��ª
���łeœ�ÆłœØœ,�Ø��Ø
������ªÆ�œ
F

�œ��Ø
���	Ø�Ø
Æ��
.���
����

��Ø����º�Ø�œ���Æ�
Ø
�ł�øØœ,
��ÆØœ-��ø	Ł��ºØłÆ�º�œ���łeœ�ÆłœØœZÆ��ÆØ
ø	�łŁ�Æ�æ�łœ
��Æ�ª�Zº�º�œ����łœ���º�œ���łeœ,���œÆØ��º����
-Øæ�ª:ºÆ�ª��ª

��Øł�œ��ÆØ��º���Ø�œ��º�œ��æłØœ����ªœÆ	�Ø����.�ºł�Æ�º�œ
��
œØœ�Ø���ø�Æ���º���Ø
�����ł�Æ��	�Ø�œ�łÆ�œø���ªØ��
��ªªØ
ø�ØøF
Æ�Ø��ø�������º���ØÆŁ�æ��Ø-����łœØø��,����
�œ
��łºØ
��ø�ÆØ
Æ�Æł���ø
�œ	Øæ���øA��œ���ª�ø����ł�
�ÆØ����Ø����ª�ø����ł���ÆłœØ.

502

Ł�Ø�ł
�æ����Ø�ø	ŁØ�Zœø�"�

196ł���œªÆłØ�ø���øØ��ÆØ�ØøÆ��F�P[VIFIE[F,ø
,	æ’3:"��-	�Ø�ªÆłØ
,Øø
�
�
�Ł���ºØ�º�Ø���Ø�ª�Ø���łŒ���
�ø�łøØ�ŁÆ��Æ�ª
,�ºØ��łŒ
Ø��Ø��
øA�Æ����œ�ÆØ�º�øł�ª�ÆłÆ���ª�ŁÆ�Øœ,�ÆØ�º�øłÆ�Ø-�����Ø�
Øº��Ø
��ÆØ�
Ø�ªØ
����
ÆªłŒ�ŁÆ�Øœ�ł��Ø
���ø�œº�Ø�œ
�Ø�ªÆ�����œ��������Ø��ı."



BIZK\-ECZ

�ºł�Æ���ª���ø	ŁØø���ł��ÆłœØ����Æ
����ª�
Ł�Æœ�ø��Ø�ª,
��øłœœ���Ø�ŁłæØ
ø���Æ��łØ
����łÆØ
Æ�Øª���ø��Ø�ª����Ø�ŁłæØ

ø���Æł�.���º���A��æ��Ø
�ł�Æø���łº�œ�Ø�æØ
���łØ�œ�
F��œ,
�Ø-�	øł�Ø��ł�Æ����ØªøØœ�Ø
�º�����ÆØ
,�������ø	Ł�
Æ��
���œ-�Øª�ø���œ��ºł�Æ��ł�œ�ÆłœØœÆ�œ�
�æ��Ø
�ø��Ø
ø���łº�œ
�Ø�æØ
�
F��œ.Æ�Ø�œ�æ��Ø�Æ�œ�
�	ł�ŁłØ
øF
Æ���Ø����łºÆœ
����
,��ø�Ø�����Ø�œ�����Æ��ÆØ
�æ�Ø�Ø
,�Œ��ø�Ø-øæœ�
�Ø�
�łØ

���łºœ��ø	Ł,��ł��ø�œ���œøÆ�ł�Æœ����ª���łØ��������Øæł��
øÆ��łºÆ�œ���ØŒ.��æ���ºŒ,Ø�Ø���ÆØ
øÆ�
Ø�Ø��
�
���ªØ��œ�æ	ł
���łØ
Æ��	���Ł��ŁØÆ�
Ø
�,ºŒø���łØ
���æ	Ø
Ø�ºł�Æł���Øªœ�ø�
�Ø�ª.ÆºŒF�����æł�Aª��œ�	��œÆ��
����ÆØ
.

�Æ-�ØÆ�ø����F������łºœ�Ø�æØ
øÆØ��Ø�ª�ÆØ����ł���ÆłœØ.
�ºł�Æ���ª�ø����ł���ÆłœØº��ł��ø�łœ�œ��łºœ�Ø�æØ
ø���ł�
ÆØ���ÆØ��Ø�ª,�œ��ºœÆ�
ł���œø���øºØ�œ,��łØ�œ,ª�����ªªØ�œ.ÆºŒ
�ºł�������Æ
����ª�
�Ø�ŁłæØ
�ÆłœF
�ø�ÆØ
ø�ø�Øłœ�
øł
�ł�øØ���Ø�ŁØ�Øø���łÆØ��Ø�ª�ÆØ��Øø�Ł	�Æ����ª��º��ł�,�	
ªœ
���łØ�œ�ŁØ	��ÆØ�ª��ª�����ÆØªØ�Æ��łØ
�����F�Ø
ÆºŒ�º�
Øª�

��łºØ
��ø	�œF
,���
�Ø��ª�ÆłÆª	�æ��ø	����æ�łœØ.º�øłªØ�Ø
��ø	�����Ø
Ø
Ø�æø������ł�Ø
ø��Ø
��Ł	�Ø
ÆØ�ª,��œF�æ�œ�ø���
�ø	Ø��Æœ�ł�����Ø	Ø�œ���AØ�œø��ª��Ø�œ����,��	ØºŒ�
���ł�ø�œ
���łºØ
ø��Ø�ªØ
øÆ�
�
�Ł	�Ø
197.�	ØºŒł��Ø���Æ��ªø�œ���Ø��œ
º	Øø�Ø���AØœ.�
�Fœ����ªœ��Ø
�ºł��ø	ŁØœÆ�AFœ��F
ø��Ø�ªØ

ø�ª�Ø
Æ�æ�łœ�ø	�œØœ���ø����łØ
��ÆłœF
.

503

����Ø�ø	ŁØ�Zœø�"���	øł�œ����Ø
���ª�ø	ŁØ���ł��ÆłœØ

197Appleton, Parents by the Numbers,��Ø��"ø9,Æ��’.65





\YXKZKOCBRDNK\




