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.6�Æ�ØØœØ�œÆ�º�œÆØŁ��æ�������œøłºØøœøØł�œØœØØł�œ

)�(���ª��œ�º�œÆØŁ��æ�������œøłºØøœøØł�œØœØØł�œÆØøł�
)Æ(�Æ�ØØœØ�œÆ�º�œÆØŁ��æ��øłºØøœøØł�œØœØØł�œÆ
�ıZ�łı

æØº�	��æ���œ
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���ł��Ø�æ��ÆøœØæ��Ø�œ.��Ø�łØœ�ÆØØ�
�Ø��º�œ��łº
�ÆŁ�"�æ���œ
�Ø��ª�œ"1Æœ�Œ"œ��	œ��Ø�
",2����ª��œ��º�œ��.�ø���Fª�
Æ	ł�Ø�Æ
�ª�.�æ��Ø����łœ�Ø����ÆłÆªØØ��œ��łº
���œ��łº
�	Ø�œ���œ
��-�ł�ŁØÆØœø����æ����ł��œø�Ø��ª�œ��æªØł�œ�æ�ł����
.�º�œ
��łº
�ÆØŁ���æ���œ���łøºłœ�æº��Ø������øØ�F���ª��Ø�ø�Æł
�����œ��łº
���Ææ��ø�œ�œø�Ø�ø�����ø�Æł��º��Æ�ø�ł
�ł�ø�
ø�������øłØ����œ.øØ�F������	ºØ��œ�����œ��łº

�º�Ø�ø�Æ��Øª���æ�ł����
.�øØ�F�ø�ø�Æ�����œ��łº
�Ø�
�œÆŁ�Ø�ł�Æ�Øª��º��œØø���ł��œ����,���Øœ
�ł��œÆ����	º�ø�
��ø���œ��łº
��ÆØ�œæŁªłŁØ�ø�æ�ł���
.øØ�F������æ�Ø�
Æ�ø�Ø�łÆØ�,������	łøœ-��Ø�Æ��øłø�øØ�Ø�Łł�œ��������ª�œØ
���ł��œÆªÆł�º�œ�ÆØŁ��ø��æ���œ"�Ø��ª�œ"3.��ł�Æ�,����łØ�œł,4
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1Æ���"�æ���œ�Ø��ª�œ"�ºA���æ���œø�ł�º��œ,�ºØłœØ�Øª�œ�	ø���ºł�ł���.
�º�œ��łº
�ÆŁ��æ���œ�Ø��ª�œ�Æ��Æøœ.1998�æ�œł�º��œ��	Ø��ºÆłÆøœ

1981Æ�����œ��łº
,�œø�"�-1981)���
:�����œ��łº
������(,�Œ���ł��œ
Æ�F��Æł�øØ�F�łÆØ��øœ1998��Ø�Œ.Æ���"�º�œÆØŁ��Æ�æ���œ’ł�Ø��œ’"
�ºA��Ø���æ	łłÆø��æ���œøØœ
�ÆŁ�
Æœ��	œ�Ø�
��-	ØœØ��
������œ
��łº
�øœ2005,�øł�	Œ���	łŁØÆØÆœ��œ��œ��łº
)ÆØŁ���æ��(,�œø�"�-

2010,�"œ16)���
:œ��œÆØŁ���æ��(.�ªØ�
Æ�ø�ø�ÆØŁ��Æ�æ���œł�Ø��œł��æØØ
ª�ØŁø"�º�œ��łº
�ÆØŁ���ª-�ªªØø��æ��:Æ�Ø���	ØłØœø��ø	�œœ��œÆØŁ��
�æ��"P[VJKO��)�	�Ø��œ	łæ�Æ-2017()���
:æØØª�ØŁø"�º�œ��łº
�ÆØŁ��"(.

2����"œ��	œ��Ø�
"�Ø���	Ø�Æ�����œ��łº
.�����������ø	Ł���łØ��Ø
����ø	Ł����Ø,��œF�æØ��-cooling-off period.Æ��Ø�����œ��łº
�ø���œ�ø�
�����Ø��œ
�º�œ��łº
�ÆŁ��æ���œ�æ�Ø��œ����Ø����øŒ��
���Æ���Æ��œ
ºæ	�Æ��ł�.	łø�œ����"œ��	œ�Ø�
"�Ø�øł��Ø��œ��œ�øł�œº��ø�ø�ø�Æ��Ł
�Æ���,��	ØºŒ��Ø���łº
œ��	œ��
øÆ�æ�łœ�ª�œ�"�œ�łłœ"Z��
���	øł��łº

��ø�Æ��ªø��ºª�Ø�œ��æ��������Æ��œ���F
Æ�.������	Ø�Æº��	æ�Ø-ªØ
.
ł��,�ª����,Æł"�)����ØÆ"ø(01/808YKK1914)1997(CT"PR’HGNGJGZCGRSYK[JKKRDGNE,
	æ’8)	�łæ�ÆÆ�,18.6.2002(,ø��łº��øA������ø	Ł���łØ��ØÆæ��Ø���.

3��º�œ�ÆŁ��æ�œł�º��œ����Æ�����œ��łº
ºÆłÆøœ.1981����Æøœ1998
������ł-�º
�Æł���ł����øØ�F�ø�	º���œ������ªØØÆØŁ���æ��Æ�æ���œ
�Ø��ª�œ.�æ����øØ�F�Æ���,��œ��Æøœ2008œ��œ��œ��łº
)�łØºœ����
ÆºœÆ�	łŁØ�øł�º��FÆ��æ�ł��łº
(,�œøæ"�-2008,�"œ.1153

4æ’14�������œ��łº
,ø���Æøœ2005,�Æ�ºØØœ
�ÆŁ��æ��ø�łºØøœŁ�ÆØ

��øØł�œØ�Æœ�Œœ��	�øØ�Æ��øł,����ł�Æøœ2010��œ��œ��œÆØŁ���æ��.



��º�œÆØŁ����Æ�æ���œł�Ø��œ�Fœ���ª�œÆ�øÆ��Æ�œøØ�Ø�Łł�œØ�ø�
�����œ��łº
.

���ł��œÆªÆłÆØŁ���æ���œ�Ø��ª�œØø�øØÆ�œ�����łø��œ��œ��œ
ÆØŁ���æ�����	øł�œÆØŁ��ø��æ���œł�Ø��œ.�º�œ�ÆØŁ��Æ�æ���œ
�Ø��ª�œł�Æ���º�œ�ÆØŁ��Æ�æ���œł�Ø��œ.ºŒ,Æ�æ�œł�º��œ�Æ�æ��ø�
łºØøœØ�Øª�œ�	ø,��ÆªØ���æ���œł�Ø��œ,�Ø
��Æ��ø��ª�ØÆØŁ��,���
Æ�æ�œ�ºł�ł����Ø
��łŒ�ø��ª�ØÆØŁ����Øø	��Æ���ł��ÆøØł�œ.
º��-º
,º�øł�ª�ÆłÆ�æ��ł�Ø��,�F��œ��Æ��œłÆ�œ��ÆØ�º�œ�ÆØŁ��,
Æ��ª��ÆØÆØŁ���æ���œ"�Ø��ª�œ"Æœ��	œ��Ø�
�Ø
º��Ł��Æ��œ5.��œ
���ª,Æ�æ���œł�Ø��œØø	ł�Ø-��
ø�Ø��œ��	œ��Ø�
,6��Ø��Æ�æ���œ
�Ø��ª�œØøœ��	œ�Ø�
��œ�Æ���7.�Ææ��,��Æ�œ��Ø��ØÆ�æ���œ�Ø��ª�œ
�	�łŁ�œÆ�ł�Æ�,8Æ��ª��Æ�œ��Ø��ØÆÆØŁ���æ���œł�Ø��œ�������œ
Æ�łÆ�9.

��æÆł��Æ��Æ��Æ�œ��Ø��ØÆØ
�æ���œ�Ø��ª�œ�ÆØ
�æ���œł�Ø��œ
���Æł�ł.Æ�æ���œ�Ø��ª�œØøÆ�Ø�œÆ��ØŒ��œ�øł�œ,��Łłœ�ø���Æœ
��Ø��Ø�Ø��œœ��łº
º�Ø�Ł�ÆØ�Ø�œł����ØŁ��������F
Æ�æ����
���.Æœ��	œ��Ø�
Ø�º���łº
��ł��Æ�œ�œ�	łŁØ�,���Æ����Ł�
��øº�œ���ÆŁ��œ�����.����œ��œ,Æ�æ���œł�Ø��œ�Ø
º�Æ�Ø�
Æ�œ�øł�œ,��º
�Ø
��łŒÆ��Æ�œ�Ø��Ø�Ø��ª�œ10.��Æª�Ø�ÆØ
ªØØ�ÆØŁ��
Æ�æ���œ�Ø��ª�œ�ÆØ
ªØØ�ÆØŁ��Æ�æ���œł�Ø��œ�Ø��ø�����ł.
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5�º�œ�ÆØŁ��Æ�æ���œł�Ø��œº	�	��Ø�œł�œłØæł��Æ��œ���Ø�œÆœ�’6�œ��œ
ÆØŁ���æ��.����œ��œ,��ÆØÆØŁ��ø��æ�œł�º��œ�ø�łºØøœØ�Øª�œ�	ø�Ø
º�
��Æ��,����Æ��œ��ÆØÆØŁ��ø��æ�œ�ºł�ł���)Ææ’14�)ª(������œ��łº
(�ø�
�ºØł�Æł�º��œ)Ææ’14)�(����(�������œ.

6œ�’2�œ��œÆØŁ���æ����Æ�œ	ł�Ø-��
ø�Ø��œ��	œ��Ø�
,ø������łØ����ªZ
Ø��F�.

7���ªø��łÆ��-�øłØ��,ø���	ł�-���
��łÆØÆÆØŁ���æ���œł�Ø��œ.

8��Æ�œ��Ø��ØÆ�æ�œł�º��œ�	�łŁ�œÆœ�’2�œ��œ��œ��łº
)�łØºœ����ÆºœÆ
�	łŁØ�øł�º��FÆ��æ�ł��łº
(,��Æ�œ��Ø��ØÆłºØø�ø�Ø�Øª�œ�	ø�	�łŁ�œÆæ’

14�)�(Z)Æ(������œ��łº
,���Æ�œ��Ø��ØÆ�æ�œ�ºł�ł����	�łŁ�œÆæ’14�)�(Z)Æ(
����.

9æ’14�������œ��łº
,���Æ��œ��º�œ�ÆØŁ���æ���œł�Ø��œÆº	���œ��œ,�Ø�
º�����Æ�œ�Ø��Ø,���Æœ��œÆØŁ���æ���Ø
��Æ�œ�Ø��Ø.�	Ø��æ’4�����,���FÆ
�Ø��Ø�ªØØ�œ���łœŁ�ÆØ
,º�����Æ�œ�Ø��Ø�������œÆ�Æª.

10��Æł��Ø��Ø�º�œ�ø���łº
�ÆŁ��œ��æ��.



��œF�æ�œ��Æª�Ø������ª�ł���Æ�ØłºØ�F���łŒÆÆ�Øœ�æ��Ø�ø�
ÆØŁ���æ���œ�Ø��ª�œÆ	łª�ªØØ�ÆØŁ��Æ�æ���œł�Ø��œ.

��Æœ��Ø��Øø����æ��Ø��º�œ�øØœø���łº
Ææ��Ø���,øº
��º�œ
��Ø�łØœ�Ø���º�œ�ÆØŁ������Æœ��	œ��Ø�
.�Ł�œ��Æ�œ�Ø��Ø�����æ�
�Ø��œ�łÆ�œÆł����º�Ø�œłÆ������øł�ÆØ�œ��º�œ�ÆØŁ��,���œ���ł
ø��Æ�œ��Ø��Øºø����
�Ø
	����œÆœ�º
����Ø�ø����æ�11.�����œ���œ
øÆ��Æ�œ��Ø��Ø���Æ�œ.�łºØ��Ø���ł�Ø�Ł�æŁØ��ø	ŁF�,����Ø��ÆØØ�
��œ�.�ØæØ�
���ªºØÆ�Ł�œ��Æ�œ�Ø��Øºø����
�Ø
ºªØ���
����łºØ�12.
ØøºØ��æ	ł�œ��æÆØł�Æ�ł�Æ��ª���Ø
ªØÆ��Æ�œ�Ø��Ø���
����łº
13.

æØº���ø�ªÆł,��œ��Łł�œ��Ø�łØ�œø����ł���Ø�Øœ�����ª��œ
��º�œ��łº
�ÆŁ��æ���œ�Ø��ª�œ�
Æ��	
º��Ø��
��ÆØº�æ��ø��æ��
Æ	łª.�ø�ØÆ��ª��œØø	Ø�����ªØØ�ÆØŁ��ø��æ���œø��œ.ªØ�

�Ø��ªF�łŒÆæ��Ø�ø��º�œ�ÆØŁ��Æ�æ���œø��ºł��A
Æº���ø�łºØøœ
��	ø�œÆ�łøœœÆ	łŁ,���œÆø����łºÆ�œø���ª�œ�º�œ�ÆØŁ��
Æ�æ���œ���.�ªØ�
Æ�ø�Ø����Ø�º��ø�øÆæØæ�	Øœ��æ��Ø�œª���œ
Æ�œØª���ÆØ�œº��Ø�ª��Ø���ÆØ�æ���œ�Ø��ª�œøŁł���æªł�ÆØøł��14.
ªØ�
Æ�ø�Ø�����ø�Ø�ø�øº�Ø-��ł��ø	ŁØ�,����łØ�ø	Ł,�ø�	ŁØ�
����łºØ-ªØ
ÆÆ�����œ��ªª��æ��Ø���,�º
����œ�œ������ÆÆ�����Æ��
��ł��œ�æ	�œ��Ø�����œ��łº
ÆØøł��.
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11ł��æØØª�ØŁøEKRKFDR\FXZMQºłŒ�ZØæ�ª�œ���ł��œ76)2001()���
:æØØª�ØŁø
EKRKFDR\FXZMQºłŒ�(.

12ł��ø�,Æ��’151Z154,����Æ��œØ�
ø���Æ�œ��Ø��Øºº�Ø���œ��łº
.º
ł��ø�,
Æ��’563Z568,���ØæØ�
��æªØł�œø�����A��œ��	�ł��-ØªØ�Ł�œ��Æ�œ�Ø��Ø.
�ØæØ�
ºø�,���ø���Ø��Ø����ł��œ����œØ�œ.

13�æ	ł��ÆØ�Ææ��Fœ�œ���œ����Ł�øÆ��Æ�œ�Ø��Øł��:OMRI BEN-SHAHAR & CARL

E. SCHNEIDER, MORE THAN YOU WANTED TO KNOW: THE FAILURE OF MANDATED

DISCLOSURE (2014).ZBGDO:Clifford Winston, The Efficacy of Information
Policy, 46 J. ECON. LIT. 704 (2008); Daniel Schwarcz, Transparently Opaque:
Understanding the Lack of Transparency in Insurance Consumer Protection,
61UCLAL. REV. 394 (2014); Cass R. Sunstein,Empirically InformedRegulation,
78 U. CHI L. REV. 1349 (2011); Samuel Issacharoff, Disclosure, Agents, and
ConsumerProtection, 167 J. INST. & THEORETICAL ECON. 56 (2011); OREN BAR-GILL,

SEDUCTION BY CONTRACT (2012).
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Æœ��	œ��Ø�
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�œ���Æł���œ��łº
�	Ø	�Ø��œ�æ�Øœ	���Øœ��ÆØ�œº��Ø�ø��ª�
��æªØłæ�ł���
,ø����ºØA
��œØªØø�ªØØ��œ��łº
.

B.F[KRGKKOCIGYFDR\FXZMQ[PJZ\ONYEOB\FSIZFFGDQ

ªØØ��œ��łº
�œ	œ��Æł�ÆØ��������ł����œ-������øF�,�ÆØøł��Z
���Æø�œ�øÆ�Ø�15.���øØ��œ�Æø��ł	�æł�Æø����Ø�ø�Łłœ���œ
��łº
,16������-�����Ø����	�Æ�ø�øłł�œ��ø�ø���æł�œ
��œ����œ.��ºØ	��Fœ����Øœ�º�-�Ø�œł.�����œ��łº
,ø���Æøœ

1981,��	��Æ�ø�ł�17.��œ�æØÆ�œ�ºŒ�Ø�ø���ł��œ��łº�Ø�œÆ���Z
�Øæ�ł��Ł�Ø���łºØœÆæ�Ø�2������Øæ�łØ���ø�����œ��łº
Ææ�Ø�3
����Z�Ø��Øæ�łØ�º��F�ø�	��œ��FÆ�	F��ÆØœ-��ø	Ł�ø�Fø���,
��ø��łØŒØª�,Ø����,��
�ºæ�.Øœł��º
,�	��œ��ł��œ������Fœ�
	ø�Ł���ÆÆØœ-��ø	Ł,øº
�
��łł�ø���œø�	łø�œ:��Ø�Ł�Ø�?����
Ø���ø�����œ��łº
?	œł�
�æ�Ø��Æ�Ø��Ø���æ	œ���ØŒø�œ�Æ��œ
F���Ø�œÆø�º��������œø	������Ł�Ø�,����	łø�œ���Øł�ø�ÆØœ-
��ø	Ł���Ø�
Ææ��Ø�����������ª�œ�	øł�œ�øØ��øÆ��ØŒ��18.�æ�ª
���ł�Ø��Ø�łØÆ�Ø
�	łœ��ł��œ������æ�ª�	Ø��F�,���ØÆæ�Ø�31����.
��	øł�œ�ÆŁ��æ��Æ�Ø
�Ł�Ø�,��-	Øæ�Ø�32,�Fœ����Æ�œÆØ�œł19.

�F�Ø�øØ	œł��œ�Ø�łF���øF�ø�����:���ª�����Æł���ł��œ
º��Ø�œÆªÆł��œ��łº
���ł��œ�	�łŁ�œ��ÆØ�æ���œ���ªł�œZ��ł��œ
ø��Ø�œł��łº
��ÆØ
��œ
���Ø�œł���æ��Fø���œ
;�	œł�
���ł���
��Æł���œ��łº
�	Ø��æ�Ø���-�ł�ŁØÆF���æªłœ�æ�ł����
Æ��	

º��Ø.��ł��œ�����ª��æF���łºØ�������æ�Ø�Æ��ØœłÆ�œøØł�œ��ºØł�œ
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15ł��æØØª�ØŁøEKRKFDR\FXZMQºłŒ�,��Ø��"ø11,Æ��’167�-294Z.295

16ł��łøØ��ø��øłØ��øF����Ø�ø�,Æ��’297Z.298���øØ���æ	����Ø��ªøØ�
���ł�Æ�����Ø���F�Ø�.

17ł��æØØª�ØŁø"�ø	�œ���Ø�Øæ�ª��ªØØ��œ��łº
"PIYZKP[VJØÆ309,346��"ø
224)1995(.ł����æØØª�ØŁøEKRKFDR\FXZMQºłŒ�,��Ø��"ø11,Æ��’262��"ø.269

18ł��æØØª�ØŁø"œ�Æ��œF���Ø�œ�łºØ�œ:�ªłØø���æœ�º�œ�ØøØœ�����Ø�ø��ø�
��Ł��"PBHRKP[VJÆ97)2002(;æØØª�ØŁøEKRKFDR\FXZMQºłºØ�Æ�-�Z�ªØ
����œØ

134Z213)2012()���
:æØØª�ØŁøEKRKFDR\FXZMQºłºØ�Æ�-�(.

19æØØª�ØŁøEKRKFDR\FXZMQºłºØ�Æ�-�,��Ø��"ø18,Æ��’1168Z.1211



�	�œ�œ.��ł��œ�	�łŁ�œ�Æł�ł�œ���œØ�œł��	���,��łø�Ø�œ�œ�łÆ�œł�
º�øłØø�łØ��Æł�ł����ł��œ����.

���Ø����łºØœ�æ��ø�œ�œø�Ø�ø�������øłØ���Ø�Œ��Łœ
	œł��œ���.�ÆØŁ�Ø���Æ��ø����Æł�����	Ø�œ���Ø�œ��-�ł�ŁØÆØ�œ
ø����æ���ÆØ�œæŁªłŁØ�ø�æ�ł���
�����ø�ø�ÆØŁ���æ���œ
�łºØ�œÆœ�Œœ��	œ��Ø�
.������Æ�Æł�Ø���łØ���ªœF�øÆ���Ø�
��łº
Øº���ÆŁ��æ���œÆ��	
�ª-�ªªØ,����Æ��œ��œª�ÆłÆÆØŁ���æ���œ
���
���øŒ,ª�F�Æ�º�œ��øœ�łł��æ��,���Æ�º�œ��œ�łŁ����æ��.
�º�œ��øœ�łł�œ����ÆŁ��Ø�ø�Ø�,ÆØØ���Ø���ø���Æłœ�œ�ł�œ20.

��º�œ�ÆØŁ���æ���œÆœ��	œ�Ø�
��ª���	øł��łº
��øÆ��æ	œ
Æ��łØ�øÆ���æØÆ�œ��ÆØ��œ����	øł�œø��æ���øœ����øØ���-ª�œ
�æ	Ø�.�Øª�ø���øœ�Æ���œØ��Ø��łÆØ�ø������œ��łº
ø�����æ��
ø�œ�œø�Ø�ø�����ø�Æł���Ø�Œ.��ł��œ�����œ��łº
ø����Æøœ

1981�Ø�Æ�Øª�łÆ��ł�Æ�ø�º��Ø��ø	Ł���ł�Ø�ø���œ��łº
21.��
�æ�ªØ�����F���æ	�æ�ªØ��Ø�F�,�Ææ�Ø�23������æ	���æ��Ø�œ
	�Ø�Ø�œ.�æ���ºŒ�Æ�����	Ø������Øø����������œ��łº
.��ł��œ
�����œ��łº
�
��ł��œ���ŁØ�œ,22��œF�æ�œÆ�Ø�ł�ø��ø�œ���Ø�:
�Øæ�ł�Ł�Ø�,�Øæ�łØ����������Ł�œ��Æ�œ�Ø��Ø23.��ł�œ��Øª�øØ�
øÆ���,���Ø�Æ���ø��	łØ��ø�º��Ø��ø	Ł���ł�Ø.
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20�ª������Ø�łØœ�Ø��æº���æ	�œ���œ��	����øºœ.Æ�F
��ØøøØ���Ø�:���ª
���������ł��Ø
,�œøº"Ł-1969,�øłæ’59ª)Æ(Æ���	øł�Æ��ØªØł�œÆÆF

�ø�œ�øØøÆ���łºœ���łº�Øœ����ØŁ��æØ������Ø���æ	����æ�Ø����
�œ�øł�œ��æ	���ł,���œÆ�æº��ÆºœÆø�Ø�œł����ØœÆ��Ø�ªØł�œ.ł����
œ��œ���ł��Ø
)œ�Ø���Øœ��œ���łºœ�łº�ØœÆÆØœ�ø�œ�(,�œø"�-.1991��Ø��
��Æ����æªØłØ�æØ�ÆÆØœ�ø�œ�,��º�œ��øœ�łł�œ�Ø�ł���ª��æªłØ����.����
���ł��������æªłØ�Æ�ø���ªØ�)œØ��Ø��Ø��(,�œø�"Ł-1989,���Æ�Ææ’17ºØ
�Ø-�	øł�º	�œ�łº
���øØŒ�łº�ø���æ	����łø��ªØ���ł����ÆŁ��œ�����.
ł��ł�"�90/2512SGVZDHICZFK[ZBNK\NFVX\DHCT"PR’\GVKRKSTZ,	"ª��)4(405
)1991(,ø��Æ�ÆØœ-��ø	ŁºØ����������ł�ºøø�Ø��łº
.�ø�	Ł��Ø
,øºœÆ
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23	ł�Æ������æ�Æ�Ł�Ø��ÆØ��������.	ł����æ�Æ�ºØł�œÆ�øł�Ø,Æ��ª��œ,
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.����œ
��œ,ÆØ
�øØ�1998�-2016�œ�Æ��42œØ��Ø�����,�øłøØ�����ŁØ
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Æ�Ł�Ø��ÆØ���ø�����œ��łº
,�ÆłøØ�F����œF�
ÆØ�œł25.	ł��ø������ÆłøØ�F�łÆØ��ªºªØºŒøº�œłœ�ø�œ��º�œłœ
�º��Øœ"��ł��œ��F
æ��Ø�ø��æ���œ".�œ�æ	�œ��Ø�łØ�œ�
�æªłœ
��ø�ø��æ���œ��	����Æ�)æ�Ø�13�(,��	øł�œ�ÆŁ��æ���œ�øºœ
)æ�Ø�13ª(,øØ�F�ªłæŁF�ÆªØ
������æ�œł�º��œ)æ�Ø�14(,��º�œ�ÆŁ�
łºØøœØ�Øªœ�	ø)æ�Ø�14�(,��º�œ�ÆŁ��æ�œ�ºł�ł���)º����æ��
Æ�łøœœ(Æœ�Œœ��	œ�Ø�
)æ�Ø�14�(,��ł��º��ØœÆªÆł���łºæ	Ø���Øº�Ø
Æø����łœŁ�ÆØ
)æ�Ø�14�(���æ	�ø�œ�æ	œłÆØ�Øœ����.Æ	ł�ª����,�ª

ÆæØ��
Ł�ÆØ
�Æ���œ��ØłØ�,�ø�øØ�F����œF�.�æ���øØ�F����œF�
Ææ�Ø�17������æ	�øÆ��æ�Ø	Ø��ªøØ�Z17�Z17�.
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Æł�º��œ,Æ�ºØł�œ�Ø��ª�œ�Æ��Æ�œ�Ø��Ø.	ł�ª��æ�ÆæØ��
Ł�ÆØ
,�º��������
��Æ�œ�Ø��Ø.�	ł�Ø����łØ���Æ�Ø��œ�	Ø�������Ø,�æ��Ø�œ�	�Ø�Ø�œ��æ�ªØ�
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24����º��Æ���ł�44æ�Ø	Ø���,��łØ�Æł�Æ�,���œ����œØ�œł�-80æ�Ø	Ø���
�ł�ºØ��º
ø��øœ�æ	�œ�º���Ø�Æ�æ����ªºØ.�Ł�æŁÆº���œ��œ�łŒ	Øø��ø�.
��œ���ª,������º�Øª
Æ�ø�Ø�łÆØ�ø��ª��º��Æ�æ�����łØ.�����øØ�F�
ø�ø�Æœ��	���Ø����Æ��øŒ.
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���Øœ�ÆŁ��œ�œ�	�Ø�Ø�œø��Øæ�łØ�ø�Ø�Æ���.����ł��œÆØŁ�����ºœÆœØ
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�Œ�����Ø��Ł����łº�Ø�øØ�F���Ø��.

�œ	œ��Ø�œª���œłø����ÆøØŁ�œ�ø	Ł��ł�œ.Æ���Ø�ø�����Ø��œ
��łº
,�Æ���������Æøœ2008�-Consumer Protection from Unfair

Trading Regulations
30.��Ø��ªÆªÆł��Ø������ıÆ��Æª�ø����Æ�

��ł��œø��ª���æªØłæ�ł���
,���ł���ł��œø��ª����
����łº
�	Ø
�Ł�Ø�œ�Ø���.�œ	œ��Ø�œª���œ�����ÆªØł�ŁØÆ�œ�łºØ�œÆ�Øł�	�31.

������º���øØÆ�œø��ÆØ�œ��ł��œ����ÆªÆł�Ø����	Ø�������Ø,
�ł�Æœ�æ�ªØ����ł�F���æ��Ø�œ�	�Ø�Ø�œ,��ÆØ�œ�æ�ªØ�ø�	Ø��F�
�ª����,�Ø���Ø�ºæ	F���ºØ	����Øœ,��������Ø����ª�łøØ�
�œ�łÆ�œø��łø�Ø�œ,��º
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º��Øœ���ł��œ����.�æº�����łØŒøœ���ÆæØæ�ªØØ��œ��łº
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20

æØØª�ØŁø���Ø�ø	ŁØ�Zœø�"�

ÆØ��łœøª�Æ���œ����.ł��æØØª�ØŁø"���œ�����œ��łº
)œØ��
�æ’33(,
�œø�"Æ-2011:�����ł��Ø������œ��ºØ	��	�Ø�Øœ"PBHRKP[VJ�29)2013(.

28æ’23����,�ª
Æ��øØ�,�ÆłłAØ�Ø���Ø	�,���æ	�æ’23��-23Æ.

29æ’31�Z"	Ø��F��ª����"Z�Æ�6æ�Ø	Ø�-�ŁØ��-16	æ���œ.

30Æ�ø����F�œæ	ł�œłÆ�.ł��,�ª����:Hugh Collins, Harmonization by
Example: European Laws Against Unfair Commercial Practices, 73 MOD.

L. REV. 89 (2010).ł��ªØ�
Æœ��œ������æØØª�ØŁøEKRKFDR\FXZMQºłºØ�Æ�-�,
��Ø��"ø18,Æ��’29Z30,129��"ø60,255��"ø4,372��"ø71,�-301Z.302

31ł��ªØł�ŁØÆ�œ��ª�œÆ�ø����
Æ�"ø48Z.53
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32Z�ø�øºÆłª�
Æ������ł;33��ø�ØøØœ�Ø��æ���œø��łº
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��
Øºł���łøºłœ�,���œ����øł�œ��	œ�Ø�
34.
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Øøø�Ø��ÆØ
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���æ�Ø�ÆÆØŁ���æ���œ�Ø��ª�œ�ÆØ
�ªØØ�ø�ÆØŁ���æ���œł�Ø��œ35.
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º��ØØœ
���łºØ�	łœ���ł��œÆ�F
ÆØŁ���æ���œ"ł�Ø��œ"
�øÆœ�	ł�Æł����º�Ø�œł��øł�	łœ���ł��œÆ�F
ÆØŁ��Æ�æ���œ
�Ø��ª�œ.Æ��ł�ø��	łœ���ł��œÆ�æ���œ�Ø��ª�œØøæ��Ø�œ	�Ø�Ø�œ
�æ����æ�ªØ����ł�F�,��ø�Ø
º
Æ�æ���œł�Ø��œ,��æ���ºŒØø
�Æª�Ø�łÆØ��æ	Ø�ÆØ
øØæ��Ø�ÆØŁ��.�Æª�Ø������Ø�F�,øº
�æªłœ
�æ���œ"ł�Ø��œ"��ª�Æ�Ø�ł�øØ	�ł�æ�ł����
,�Æ�ØøØø	��º�ø��
Æ�æ������.����œ��œ,Æ�æ���œ"�Ø��ª�œ"Øø��ª��œłÆ�œ��º�œ�ÆØŁ��,
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Æ���Ø�"�æ���œ�Ø��ª�œ"�"�æ���œł�Ø��œ".

33ł��æØØª�ØŁø"�º�œ��łº
�ÆØŁ��",��Ø��"ø.1
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(,Æ�æ�œł�º��œ)æ’23)Æ()4(����(,ÆøØA�
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ø�000,45ø"�,����œ��Ø���Ø��ºæ	F�Æ��ł�ø�ÆØŁ���æ���œł�Ø��œ)æ’22�)�()26(
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�º�œ�łŁ��ÆØ
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36ł��,�ª����:Jonas Malmberg, Long Term Contracts Between Unequal Parties
in Sweden, 50 SCAND. STUD. L. 409, 413 (2007).ł����:Mitja Kovač & Ann-

Sophie Vandenberghe,Regulation of Automatic Renewal Clauses: A Behavioural
Law and Economics Approach, 38 J. CONSUMER POL’Y 287 (2015).

37œ"�)����Ø�ł’(12-01-17153CNBGCKEZPQR’YCGX\YKEGOCT"P)	�łæ�ÆÆ�,27.1.2016(.
Æ	æ�-ªØ
���ØøłÆØœ-��ø	ŁøœØœ�Æ��œF���Ø�œ�ª�Æł����ºłœ,ÆØ
�Øœł,øØł�œ
ø���ł�œ���Øœ.ÆøØ���łØ�ÆØ�ø����ØØ�øØł�œ�ÆŁ��œ��œ�øł�œ:Æ��ł���ª,
��œ�Ø�œ��œ�øł�œ;�Æ��ł����ł,��łØø�����Ł�����ª����øØ��łØ��øØ��Æ�ª�
�Œ���Ø����F
��ø�Ø��œ�������łæØ�.��������̃	øł�œÆØŁ�������.ÆØœ-
��ø	Ł�Æ�Ø
ÆØ
���ł�ø��łŁ�����æº�)���ł��ł�ø�
(�ÆØ
æ��Fœ��øœ�łł�œ
�
��æº�)���ł��øØ(.ÆØœ-��ø	Ł�Æ�ºØØœ
��øł�œøœØ�œ�Æ��œ�F���Ø�œ��
ÆæØæ��ł��œ�������Ø����ØªØ�,�œø�"�-1982,øº
�F�œ�	øł�œæÆØł�øØ�Ø��	øł
�ł��œÆœ�Ø�����Ææ��Ø�œ����ø��œ�Ø���	�Ø�Æ������Øª.Æ�øœłø�œ��ł��ł
ª�œ�.ł��ł�"�16/1671YCGX\YKEGOCT"PR’CKEZPQ)18.5.2016(.

38ª�����æØÆ�œ��ł��Ø��ª�œ�Ø��æ�œł�º��œ,���æªłœÆæ’14������œ��łº
.
ª�����łºØøœæ���Ø��ªø�ºæ�Ø��æ��ø�łºØøœØ�Øª�œ�	ø,�Øª���ºłºØø�
ø����Ø���Ø�œÆ�ºø�Ø�łÆØ�.
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�ÆŁ�
�æ�������łŒÆ�������œ�œ�øØłœ�ø���łº
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41�ª�ÆłÆłºØøœøØł�œØ�Æ��Øł�������
���Æ,øÆæ�	�������œ�ªøÆ��ØłØ�łØ�œł.
����ª�łø��ÆØ��ØªØ�œ��łº
�œ�	øł�œÆØŁ���ø���æ��.

42æ’13�,13��-13�������œ��łº
.

43æ’13�1������œ��łº
��œ�æ	œ�łÆØ�Øœ����.

44�ªØ�
ÆÆØŁ��łºØø�ø�Ø�Øªœ�	øÆœ��	œ��Ø�
ł�����
	ł��.

45�œ	œ��œ���œł�ø�Æ�Øł�	�Ææ��ø�œ�øØøØ��Æ���Œø�œ�øÆ�Ø�.ł��:Marco B.M.

Loos, Rights of Withdrawal 2 (Centre for the Study of European Contract Law

(CSECL),Working Paper Series No. 2009/04, 2009).�������œ	œ��Ø�œłÆ�œ�æ	�œ.
�ªØ�Ø��æ	Ø�Æ�º�œ��łŁ�Æ�ø	Ł��Øł�	Øł��:Peter Rott,Harmonizing Different

Rights ofWithdrawal: Can German Law Serve as an Example for EC Consumer
Law?, 7 GERMAN L.J. 1109 (2006).ł����:Reinhard Steennot, The Right of

Withdrawal under theConsumerRightsDirective as a Tool toProtectConsumers
Concluding a Distance Contract, 29 COMPUTER LAW & SECURITY REV. 105 (2013).

����łª
Æ�œ	œ��Ø�œÆ�Øł�	�Æ��Æ�œªØł�ŁØÆ����ªºœ�øœ2011ø���Ø	��œ
�ªØł�ŁØÆ���Øł�	Øœ�øœ.1997�øØ�F����Ø��ł�Ø�Ø-�ºœ.�ªØ�
Æ��ÆÆ���Ø�ł��:

IAIN RAMSAY, CONSUMER LAW AND POLICY: TEXT AND MATERIALS ON REGULATING

CONSUMER MARKETS 330-46 (2nd ed. 2007).

46Æ�ł��œ-�ÆłØœł�Æ���Ø����łºØœ�Ø��ªØœØœ,�Øøł�º����ł��œÆ�ø�Æ��Ø��
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Æ����ø�œ�ø��Ø�.ªØł�ŁØÆ�œ�����FÆ�œ�œº��Æł�œ��Ø��ª��Øł�	Ø,
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�	ªł�Øœ.ł��,�ª����:Rule Concerning Cooling-off Period for Sales Made at Home

or at Certain Other Locations, 16 C.F.R. § 429.1 (2011); Consumer Credit Protection

Act, 15 U.S.C. § 1601 et al..ł����:Right of Rescission as to Certain Transactions,

15 U.S.C. § 1635.��Ø���łºØœ�º���œ"œ��	œ�Ø�
"ØøÆº��ªØ�œ�ł��œ-�ÆłØœ.ł��:
DEE PRIDGEN &RICHARDM. ALDERMAN, CONSUMER CREDIT AND THE LAW, 2008-2009
ED. app. 14A (2009);MICHAEL GREENFIELD, CONSUMER TRANSACTIONS 513-6 (3rd ed.
1994); JOHN A. SPANOGLE, RALPH J. ROHNER, DEE PRIDGEN & JEFF SOVERN, CONSUMER

LAW - CASES AND MATERIALS 249-57 (3rd ed. 1997).

47�º�œ�ÆØŁ���æ��ø�łºØøœØ�Øªœ�	ø�Æ��Ææ’14��-14�������œ��łº
,
��º�œÆØŁ��Æ�æ�œ�ºł�ł����Æ��Ææ’14��-14�����.æ�Ø	Ø��������Æ�æ�łœ
�����œ��łº
)œØ��
�æ’6(,�œø"�-1998,æ"�182)���
:œØ��
�æ’6������œ
��łº
(.���ł��œÆ�F
ł�º��œ����ºÆłÆøœ1981,������Æø����ł�Æ�Æøœ.1998
ł����Ø��"ø.3

48Doorstep Selling Directive, Council Directive 85/577/EEC of 20 December

1985, OJ L 372/3.ªØł�ŁØÆ���ª����æ’14������œ��łº
.�Ø���ªº�Æ-Directive

2011/83/EU of the European Parliament and of the Council of 25 October 2011

)���
:ªØł�ŁØÆ�2011/83/EU(,�øł�ł�ØÆ��œœ���œ���œ��ł�º��œ)doorstep selling(
��ºØł�Æº�����ø�Ø�ÆØœ-�æ�ø����æ�)negotiated away from business premises(.
Æ�ø	Ł�Øøł��Ø�łŒøØ�Ø��Æ��ªłœ"ł�º��œ"Ææ’8������œ��łº
ºÆł�	ØøØ�.

49Life Assurance Directive, Council Directive 90/619/EEC of 8 November 1990,

OJ L 330/50.ªØł�ŁØÆ����Ø��æ��œ��
ø�ªØł�ŁØÆ���ª�œ�øœ.1979
ªØł�ŁØÆ����Ø�����æ’59�����	Ø�����øØł�œØ�	ØæF�)ÆØŁ��(,�œø�"�-1981,
�Œ��Æ�ø	Ł�Øøł��Ø��Æ�Ł�Øº������łÆ�œ�Œø��ø�Ø�Ø��Ø���łØºœ��æ��,��
���øœ�Æ��������łØ���Æ������Æ�ª�ø���Æ�Ł�.

50Timeshare Directive, Council Directive 94/47/EC of 26October 1994, OJ L 280/83.
ÆøØ�2009Z2010	�łæ��ªØł�ŁØÆ��œ��œ.�øA��æ’14�������œ��łº
,�ª

ÆłºØøœØ�Øª�œ�	ø.

51Distance Selling Directive, Council Directive 97/7/EC of 20May 1997OJ L 144/19

)���
:ªØł�ŁØÆ�97/7/EC(.�øA��æ’14�������œ��łº
.ªØł�ŁØÆ�����ªº�Æ-
25.10.2011º����ªØł�ŁØÆ�2011/83/EU,��Ø��"ø48,�øł��æ�œÆ�ºł�ł���
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ø��æªłÆØøł��Æøœ54.2010Æ�ł��œ-�ÆłØœØø��ł��œª���œ��ÆØ�æ���œ
ø�ł�º��œ��ºØłœØ�Øª�œ�	ø,55�Œ�Ø
�º�œ�ªŁ�łØœ�ÆŁ��æ���œ
��A�œ56.��ł��œ��Ø	�œÆªÆłÆØŁ���æ���œ�Ø��ª�œ�F��œÆ��Ø��
��Øł�	Øœ�Æ�ł��œ-�ÆłØœ57.��ø���ł��œÆ�F
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��łÆ��-�øłØ��,��ŁØ����Æ�œ�Ø��Øł�Æ�œ.�ªØł�ŁØÆ�º���œªÆłØ�æÆł��Ø	Ø�.

52Distance Marketing of Consumer Financial Services, Council Directive 2002/65/

EC of 23 September 2002.�Ø
��ł����ÆØ��ÆØøł��,�����	Øœ�’6)Æ()5(�œ��œ
�	Ø�����øØł�œØ�	ØæF�)��	�œ���(,�œø"�-2009,�����łø�Ø�ÆŁ��œ��æº�
Æº��œ�Æ�ØøØ��ØÆÆœø���º�ø��.

53Consumer Credit Directive, Council Directive 2008/48/EC of 23 April 2008, OJ L

133/66.�Ø
��ł����ÆØ��ÆØøł��.

54ł��æØØª�ØŁø"�º�œ��łº
�ÆØŁ��",��Ø��"ø.1�Ø
��ł��œ�ªŁ�łØ�œ��ÆØ�º�œ
ÆØŁ��Æ�æ���œł�Ø��œ��Æ�ł��œ-�ÆłØœ���Æ�Øł�	�.

55ł�����
�"ø.57

56Æ�ł��œ-�ÆłØœ�Ø
œ��	œ�Ø�
�ªŁ�łØœ��ÆØ�æ���œ��A�œ.�Ø�����Ø�łØ���
øœ��	œ�Ø�
Æ�æ���œ��A�œœ�Ø�Ø�ł��ªØ�æ��łØ��Æ��œ�łŒ���ŁÆ�Æª
��łºØ�,øÆªłŒ-º����Ø�Ø������
�º�����ªØø�œ����ı�ªł�ø�ø����łœ
�Ł�ÆØ
.ł��:Robert A. Hillman,On-line Consumer Standard-FormContracting

Practices: A Survey andDiscussion of Legal Implications, inCONSUMER PROTECTION

IN THE AGE OF THE ‘INFORMATION ECONOMY’ 283, 299 (Jane K. Winn ed., 2006).
ł����:JanM. Smits,TheRight toChangeYourMind? Rethinking theUsefulness

of Mandatory Rights of Withdrawal in Consumer Contract Law, 29 PENN. ST.

INT’L L. REV. 671, 677 (2011).Æ�ł��œ-�ÆłØœ�Ø
��łºØ��º�œº��Øœ�ÆØŁ���æ��
�º������.

57�º�œ���ł�ø��łºØ���æ��Æœ��	œ��Ø�
��ºł�Æ�ł�Ø�,����	º�����
����ª�æ���ł�Ø��ł�ØZæØ�Ø�361)a(Z)b(�-BGB.Æ��Æ�œ�ªØł�ŁØÆ�œ��Øł�	Ø�œ
�ø�Æ�����ł�ØœØ��Ø��æ	Ø�.ł��:HANS-W MICKLITZ, JULES STUYCK & EVELYNE

TERRYN, CASES, MATERIALS AND TEXT ON CONSUMER LAW 248 (2010).��ł��œª���œ
�F��œÆ���Ø�.ł��ø�,Æ��’249;Phillip Hellwege, Consumer Protection in

Britain in Need of Reform, 63 CAMB. L.J. 712 (2004).���ºœÆ���ł���Æ��
Æ���Ø�Æøœ2008œ��œÆ�ø�.ł��The Consumer Protection from Unfair Trading

Regulations 2008.œ��	œ��Ø�
��	Ø��Æ-scheduleø��œ��œ.œ��	�œ�Ø�
Æ�æ���œ
ø��ºØłœØ�Øª�œ�	ø�F��œ��øØ�Æ�ªØ�œłÆ�œÆ�Øł�	�,º��
	Ø�ª,�ł	œ,�ł�Ø�,
�ØŁ�Ø�,���ª,	�łŁ���,æ	łª,øAªØ�����Ø�,�º
ÆªØł�ŁØÆ���Øł�	ØœD/94/47/EC.
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��Æł�Æ��ªØ�œÆ�ł��œ-�ÆłØœØøœ��	�œ�Ø�
Æœ�����.�º�����łØ���ÆØ�Ø�Æ�ø�
ł��:Paul Barron, The Louisiana Timesharing Act: An Analysis and Assessment,

58 TUL. L. REV. 863 (1984); James J. Scavo, Marketing Resort Timeshares: The
Rules of the Game, 73 ST. JOHN’S L. REV. 217 (1999); David A. Bowen,Timeshare
Ownership: Regulation and CommonSense, 18 LOY. CONSUMER L. REV. 459 (2006).

���ł��,Æ��Æ�œªØł�ŁØÆ��Øł�	Øœø	�łæ��Æ�ø�,����œ	œ��œÆ�ø�Æ���Ø�,
ø���œ��The Consumer Contracts (Information, Cancellation and Additional

Charges) Regulations 2013/3134.�œ��œº����œ��Æ�œ�Ø��Øł�Æ�œ��º����æ���œ,
�º
�œ��º�œ�ÆŁ��æ��Æ�æ���œø�ł�º��œ�ø��ºł�ł���.œ��œ����Ø
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	ł���’Ø���łŒ,2012(.�
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59Æ�ø���Øøæ	ł�œłÆ�ÆºœÆØ-�œ�ø	ŁF�.ł��,�ª����,Smits,��Ø��"ø56;
Pamaria Rekaiti & Roger Van den Bergh, Cooling-Off Periods in the Consumer
Laws of the EC Member States. A Comparative Law and Economics Approach,

23 J. CONSUMER POL’Y 371 (2000).ł����:Shmuel I. Becher, Tal Z. Zarsky, Open
Doors, Trap Doors, and the Law, 74 LAW & CONTEMP. PROBS. 63 (2011).
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ł��:Omri Ben-Shahar & Eric A. Posner, The Right to Withdraw in Contract

Law, 40 J. LEGAL STUD. 115 (2011).�ª�œ�,Øø��łØ�łÆØ�øÆ��ªA���º�œ
���ł��������Ø�Ø�Ø������Ø��.
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65MICHAEL J. TREBILCOCK, THE LIMITS OF FREEDOM OF CONTRACT 93-96 (1993).
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���Ø����łºØœ��ªø�,ø��ª���ª��œ�æ�ł����
.���ł���	�łŁœ
ºØ���łÆ�Ø�œł��øłÆ�æ�d����łØ,108��œF�æœ�	Ø�����Æ��œø���
��łÆØ)100ø"�(ø��œ�Ø�ŁłŒ��łº
�ø��,Æ��ł�ø�ÆØŁ����æ��,Æ�Ø

�œ�œ����łÆÆØœ�.���øØ��øÆ��ł�œ�ł�º��œÆ	æØ���ª�Æ��	

�ø���œØ,109��æ�ªØ�ø���ªØ���łº
ł�ÆØ�ºØ��Æ�łÆ�110.��ł�œ�ÆØŁ��
Æ�æ�œł�º��œ,Æ�Æ�ø���ªø,��A����Æ�œØ-	łª��º�œ�ÆØŁ��
Æ�æ���œ�Ø��ª�œZ�º�œø�Æ��º�����æ�ł����
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)�łØºœ����ÆºœÆ�	łŁØ�øł�º��FÆ��æ�ł��łº
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�����Æ�œ�œ�	łŁØ�ø���ł�º���æ�ł��łº
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ø�ª�ÆłÆ��Æœ�Ø��Øø���æ�Øº������ªÆ�,øº
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107�����œ��łº
)œØ��
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108��ł�œ�ł�º��œ,Æ�æ�d����łØ�øœ1981,º���13ø�ł�œª	�æ.Æøœ2015�Ø�
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���Æ
øØœ
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�ÆŁ��œ��æ��Æœ�Œœ��	œ�Ø�
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��ŁØ���Æ�œ�Ø��Ø�Ø��ª�œ�����æ�112.�æØÆ��ºŒ����Æ��	FØ�
��Ø��ªØ�ø�łºØøœØ�Øªœ�	ø.ÆłºØøœØ�Øªœ�	ø��łº
��Æ��º�œøØ��ø
�øÆ���Æ��Æº�ø�ÆØ�Øªœ��	ø,ø�Ø�Ø�ØªœªØ�łZ���ø��ªłZ
ÆÆØœ-���
.�œø���Æ�Æ�ł�º�œ������ø���œØZ�ª�ÆłÆ�øł�œ��	Ø
ø��Ø�.�æ���ºŒ�ł�ºø�ø���ªØø�ª�Ø�����,�øł�Æ�Ø���-ØªØ
Æ��ØÆØœ-����
����Ø��ªØø�.�łºØø��Ø��øØ��ł�º�œ.�ł�ºøØº��
"�Æ��ł"��øœ�øÆ��œ��ªłÆ���
Æ��œ�øÆ���ªØø�,���œÆ�øŒ�øł�œ
øØ�,������øœ�øÆ�.ºŒ��ºŒ���Ø��ØÆÆª�Ø�����.�F���øØłÆ
Æ�ºØłœØ�Øª�œ��	øøłºø�,���łø�Ø
��
ÆØ��øÆø��113.��øØ��ł��
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112�ªØ�
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113���øØ��œÆłłºØÆ	����Ø-�	øł��º�ł�œØ�Øª�œ��	øøłºø�.�łº
ø��Øø
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��øœ�łł��"�º�œ"�Ø�Øªœ�	ø.ł��œ"�)����Øœ"�(11-04-6070EYNR’YNBCFGJNS
BKRJZR[KGRN)B.Y.F.(CT"P)	�łæ�ÆÆ�,18.6.2013(.ł�����ÆØ�ÆØ�"��"ºØ�:�ø�łł
Æ��ØØ�Øª�œ�	ø�ºÆ�Ø����Ø�"ynet9.7.2012www.ynet.co.il/articles/0,7340,L-

4253291,00.html.ÆºœÆ���æÆłºØ��ªœ�º�º��ø���œ��Ø��øœ�	øł�Æ��Ø��º�Ø�œ
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º���œ�ø���Ø�Øº��Ø��œ�
ø�Ø��œ�ø�œø��łºØ�
ø�ø�Æ�ÆłÆø���ªł�Øª���Ø-�Æ�ø����œ��æ�����øłœ��œ��œø���Ø�łÆØ�
��øŒ�øł�œøØ�.�º
,�ø�����æªłÆ��Ø��Æøœ2014)ł�����
�"ø119(.



��ø�łØ��	ªØ�
Ø�Øª�œ��	øłÆØ�Ø�œł��øłÆœ���Ø�æ�ł��łØ�,�œ�œ
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Æ��Øł115.ł�ºøØ�Ø�Øª�œ��ØÆ�Æª�Ø������������Ø����FØ���ª
��øœ�øÆØ�Øª�.Æ��Æ�œ�œ���œ�łÆ�œÆ��ØºØ�łºØø��������ø�Ø�Øª�œ
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Æ�Ø�Ø�Øª�œ�	øÆØøł��,���
øØ��ºł�œÆØøł��Æ�Ø�łØ�Øª�œ�	øÆ��ı-��łı��-ØªØ��	Ø����	øłØ�
œ���	�ø�Ø�Øª�œ�	øÆØ
�ªØ�œ�ÆœØ-���
ø�Ø��º
øØ�F�Æœ�łØºØ
�ø�F�Æ���
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��ø���æªłº���łÆ��Ø��Æøœ1998,ø��æØ	��œæ�Ø	Ø�14�,14Æ
�-14�������œ��łº
116.��ł��œ�����Æ��œœ��	œ�Ø�
øÆ�æ�łœ�Øœ

�ÆŁ��œ��æ��,�º
��Æ�œ�Ø��Ø���Æ�œ�æØłœ	łŁØ���łº
.�æ�	�Ø���łº

æÆØłØ�ł��ØÆØ
	łŁØ����,����ØøæØº�Øø���Ø�ł��œ��æ�ŒÆœ��	œ
��Ø�
��Ø	���ª�øØ�º���æÆØł���œœ�º�.�æ���ºŒ,�����æ��Ø�
���ªÆªłØø�œ�Ø��Ø�	łŁØ�,œ��	œ��Ø�
œ��ł���Ø��øÆ��Øøł��łº

�œ�Æ�œŁ�	æ��Ø��Ø)æ�Ø�14�)�(����(.�Ø-��Ø��Ø��A����	ł�ø����
��œ��łº
.����œ,�Ø����Ø��Ø�ªłø�Ø��ºÆØª,��Ø
���æ���øØ����ª
Æ�.Øœ
��ºØ
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Æ�œÆØ�����æ��.Ø�Øªœ
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.ÆªØ�Ø�Æ���œ����Æºæœ�F��ÆłØ�ºæœºØ
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ConsumerProtection/ConsumersDay/Documents/TimlulKenes2015.pdf.�	����
�æ�ÆÆØŁ���æ���œ��A�œ,���Æ�Ø���œ�	���Æ�ø�º�œØ��º�º�Ø�œ.ÆØ
�Øœł��Ø

ø�)Æ��’64(ºØ��ł�œ��Øª��Æ	�Ø��œ�æ�łÆ�łøœœÆ����,�ª�ÆłÆ	��œ�����
��œ��ł�����Ø.º
��Ø
ºØł�Æ�łºØø�œ���A�œø�Øøł��Ø��ø�œÆ��ı-��łı)ø�,
Æ��’80(,�ŒØø�Øª��ÆłºØø�œÆ�łøœœÆØøł��)ø�,Æ��’81(,��ø�����łŒÆ-10
�Ø�Ø�łªø��Æø�)ø�,Æ��’83(.�ø���łŁ����æ�����æªłØ����Ø�Æ��ł���
���ºłł�ºÆªłŒ��Æ,������œ	œł�
º�ø��)ø�,Æ��’88(,�º
���ºł��Æ�Ø�ø��ø���
Æ�Ø��ł��ºæø����Ø�º��)ø�(,�Œœł��œ�ªØ�
ø�łŒø���ø�ø�����Æ�œÆØ�œł.

132���
º��ª�����œ:œ"	)ø���œ"�(07-2722PEKR\K[ZBNZP[ZEFPSIZGF\T[KF
\"BR’DJ-BKJCT"P)	�łæ�ÆÆ�,22.10.2009(ZÆ	æ�-ªØ
���Æ������º�œ�ªØ�Øœ
ø�œł�łøœœ��ł�Øº��æ���-	Ø�����œ��łº
��ø���ØÆ�ºæ����łº
;�"	
)����Ø�ł’(09-05-6975CSJVGZKGSIZBNYJZGRKCT"PR’PEKR\K[ZBN)	�łæ�ÆÆ�,

15.2.2010(ZÆØœ-��ø	ŁÆ�
�œ��º�œ�ºł�ł���Æ��øłø��æ�œæ�ł���Łł�Ø
ºªÆł��Æ
���Ø�;ł�"�10/808K[KR’DGNKCZ\KKZG\CT"P)	�łæ�ÆÆ�,25.7.2010(Zæ’14�
Æ�
Æ��øłø��æ�œ�ºł�ł���;œ"�)œÆØ��œ�Ł�œØ-�(07/2638VNER’PGJGZFGO
K[ZBNCT"P)	�łæ�ÆÆ�,1.10.2007(.



�ł����Ø�ø��æ��œ�ºł�ł���ª������ø��æ�œłºØøœØ�Øªœ�	ø��
�æ��Æł�º��œøª��Æ	ł�Ø����ª�Ø�.����œ,Øøø�Ø�ø���œØÆØ
�æ�œ
ł�º��œ�łºØøœØ�Øªœ�	ø�ÆØ
łºØø�Æ�æ�ł��A
.Æ�æ�œł�º��œ��łº

�Ø��ØøØ���œ��æ��,������æ�,�Æ�ºØłœØ�Øª�œ�	øØø�øø��	��œ
Ł�ŁØ��œ�ºØł�	æ���œ.Æ�ºł�ł���,����œ��œ,��æ���Ø��øØœ����
Æ�º��œ��ªªØ�,�Œ�ø�����Ł���Ø��Ø�Ø�œł��øł����,���łº
Øø��

�Æ��
��������F
Æ�æ�������.Øœł��º
,Æ�æ���œ��A�œ��łº
���
ø��	ø��ł�����œ,����ø	�����æ�ÆÆ�ø�øØ�º�ł��.�	ØºŒØø����
�ø���:�ª��Æ�æ��œ�ºł�ł���Øø��ª���ł����Ø���ŁØ�������æ�
��Æœ�Ø��Ø	łŁØ�ł�Æœ�º
��Ø����łº
œ��	œ�Ø�
ø��łÆ��-�øłØ��?

ł����Ø�ø��æ��œ�ºł�ł����Ø��Ø��ªœ�Øøł��,��Ø��F�œÆ��ł�
ł�Æ�ÆØ�œłÆ��Ø��ø��ªØ�œ�Øł�	�,133�Æ�Ø��ªÆ��ø����Ø�,134�º

ÆªØł�ŁØÆ�œø���Ø��ª��Øł�	Ø135º��-��Æ���Ø�
ø���ªØ�œ�ø��œø�
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133ł��Rekaiti & Van den Bergh,��Ø��"ø59,ŁÆ��Æ��’399Z.400��ªØ�œøÆ�

�Fœ�œ��	œ�Ø�
ºÆłÆøœ2000�
Æ��Ø�,ª�ł�,�ł	œ,ØA
,�ØŁ�Ø�,	�łŁ���,æ	łª
����Ø�.ł��Ø��F
ºØÆ�ł�Ø���ø�ø��ºł�ł�����æªłÆæ’312bZ312d�-BGB,
º�����ł	�ł��ø�øœ�Æ��ª�æ���ł�Ø��ł�Ø.º��-º
Øø��ł��œ��ÆØ�ºł���Łł�Ø
Ææ’312e�-BGB.�º�œ��łŁ�ø���łºØ�Æ�ºØł�œ�ª�œ�ª�œ��æªłœÆæ’312Z312a
�-BGB.ł��æØØª�ØŁø"���Ø����łºØœ����ªØ	Ø��Ø����ł�Øœ",��Ø��"ø117,
Æ��’.512ł����MICKLITZ, STUYCK & TERRYN,��Ø��"ø57,�ªØ�
Æº��Ø����
Æ�ł�Ø�,Æ�ł	œ,ÆÆ��Ø��Æ���Ø�.

134�ªØ�
Æœ��	œ��Ø�
�Æ�º�œ��łŁ�ø���łº
Æ���Ø�ł��HOWELLS & WEATHERILL,
��Ø��"ø72,	ł�7,�Æ�Ø��ªæ’7.1Z‘‘Regulation of Trade Practices: Doorstep

and Distance Selling - Policy Reasons for Intervention’’.ł����Bourgoignie,
��Ø��"ø72,�º
WEATHERILL,��Ø��"ø112,œœ-	ł�.7.1�	łŁØ�ø�����æ�����Ø
����œ��łº
��łÆØ�,�Øø�øøø���ª��Øª�.ł��Æ	Øł�ŁHOWELLS & WEATHERILL,
��Ø��"ø72,Æ��’373Z.375ł����RAMSAY,��Ø��"ø45,Æ��’339Z342;

Elizabeth Hall, Cancellation Rights in Distance-Selling Contracts for Services:
Exemptions and Consumer Protection, 2007 J. BUS. L. 683.

135ł��MICKLITZ, STUYCK & TERRYN,��Ø��"ø57,Æ��’72Z74,�łøØ��ø�
ªØł�ŁØÆ�œ���œ��łº
ø�œ�Æ��Æ����œ��Ø��ª�Æ	ł��Ł��Øł�	Ø.��œ��
Z
ªØł�ŁØÆ�97/7/EC,��Ø��"ø51Zª�Æ�ºł�ł���.ªØł�ŁØÆ���,�øł�œ�Æ��
Æøœ1997�œ���Æ�øŒ�øØ�,�Ø���Ø	����ª,��œF�æœ,ÆØ
�Øœł,��º�œ��łº

����łÆ���æ�œ�ºł�ł������æ����Aœ.�Ø
���œÆØ
ªØł�ŁØÆ����ÆØ
���ł��œÆ���
��œ��łº
,�ŒØøÆØØ��ª�Ø�
łÆ.Æœ�Ø�œ�ªØł�ŁØÆ���Æ�Ø�Ø���Ø�łÆØ����łŒÆ�.
��ª�Ø���Ø���łº�F�ø�)Æ	æ’14(����Ø-Øº��œ�ø���łºØ��ł��œ�œ����ł
Æ	���.ł����:The Consumer Contracts (Information, Cancellation and Additional



�ł��œ-�ÆłØœ136.��ø��ø���æªłÆ��Ø��Æ�ªØ�œłÆ�œ,Øø�ªF
��łŒ
���ªØ��œ�ł����Ø����Ø	�Æ�ø���ÆØøł��.

	œł�
���	Ø�ł����Ø��ªŁ�łØœ���ł����Ø����Øœ,ª���œ�������œ
Æœ��Ø�ø�æ	�Ø�œ�ª���œº��
�ØÆF,����
,��ØÆ�Æ����ª,�øł�ØÆł�
�	łæ���ªØØ�œÆ������œ����)‘‘Buyer Protection’’(137.��	Ø����
�æ	�Ø�����æ�Ø�œ��łºØ�,�Œ����æ�Ø�ÆłºØø�œ���ı-��łı,�����Ø

�º�æ�œ��-ØªØ�����œ��łº
,�øłœ���œ����Æ�œ�Øøł��,º��Æ
.��
ø�F�ª�æ�œ�ºł�ł������ø��ªªØ��Ø����Ø�Ø�ª,���łº
�Ø�Øº��
�ł��œ�œ����łÆ��ª���ŁÆ�Ø����øø��œ�,��øØ��ł	�łØ�Øª�ÆØ

���ºł����.

��Æ�œ��Ø��ØÆ�æ�œ�ºł�ł�����ª���ø�Ø��œ	�łØ��Øª�øÆØ
���ºł
�ÆØ
�ł�ºø,��º�œ�ÆØŁ����ª���	øł��łº
�ø�����������F
Æ�æ��
���łø���ł����œ����ł.�����Ø�ø��łº
��Øøœ�øÆ�º�œ�ÆØŁ��
Æ��	
��ł�,���łø����ø�Ø���
Æ�æ��,��-��ø�ÆØŁ��ºł�ŒÆŁł��
�Æ���Ø�œ.EGGYBFBV[ZG\NFIHKZB\FPGXZFKB[FGVM\B\F[GYNKTKN
KG\Z,[MQFKBPDCKZFB\FPMKZG\C[KJF[NPMZPZIGY.DOMB[ZFXZMQ
P\NCJBONF[NKOB\FTSYF,FGBKCXTBG\F,[MQFGBKGET[K[NGBV[ZG\
NF\IZJ.

50

æØØª�ØŁø���Ø�ø	ŁØ�Zœø�"�

Charges), Regulations 2013 (SI 2013/3134).º
ł��RAMSAY,��Ø��"ø45,Æ��’
339Z342,�ªØ�
Ææ��Ø���,º������ł�œÆ	æØ��.ÆØœF��œ�Æ��ªØł�ŁØÆ��ªø�Æ�ø�Z

2011/83/EU.ł����Ø��"ø48Z.51

136ł��Smits,��Ø��"ø.56ł������ł�ª�ØŁø,��Ø��"ø94,Æ��’215,��	��œœø��œ-
��Æ�ºŒøÆ�ł��œ-�ÆłØœØøœ�	��œø��ł��Æ�Ø�	Ø��ª��Ø�Æ�æ��œŁ��ł�ŁØ�.º

ł��:Patrick E.Michela, ‘‘YouMayHave AlreadyWon...’’: Telemarketing Fraud

and the Need for a Federal Legislative Solution, 21 PEPP. L. REV. 553 (1994).
�øØ���łØ���Ø	Ø�Æ�ø�ł��:Ian Ayres & Matthew Funk, Marketing Privacy:

A Solution for the Blight of Telemarketing (and Spam and JunkMail), 20 YALE

J. ON REG. 77 (2003); Jeffrey L. Bratkiewicz, ‘‘Here’s a Quarter, Call Someone
Who Cares’’: Who Is Answering the Elderly’s Call for Protection from Tele-

marketing Fraud?, 45 S.D. L. REV. 586 (2010).�º�œ��łŁ�Æ�æ��œ�ºł�ł����Ø�
�œF�æœªA����ł��ÆŁ��ł�ŁØ�.ºº��,�º�œ��łŁ��œF�æœ��æ���œºøł�œ,����
ªA����æ���œÆ�ł��.

137ł��,�ª����,http://sale.aliexpress.com/buyerprotection-en.htm.
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Æ��Ø��Øø��º�º�Øœ��ø	Ł�œ�ªØ���º�œ�ÆØŁ����æ��Æ�æ�œ�ºł
�ł���Æº���Æ�æ���œ��A�œÆ	łŁ138.Ł��œØ��Æ��Øłœ����ł�
���:
ł�øØœ,��łº
���øÆ�ł�Æ���œ�æ�œ��ºł�ł���;øØœ,Æ�æ���œ
ØøØł�œłÆ�œ��łº
��Ø��Øº��ł���œÆ�
������ł��ł��,�ÆºŒ�Ø
ºªØ
�œł�����Øª�łÆ��Æł���ø�����Æ���œÆ��œ��œ��œ����łÆ�æ��
���Aœ;ø�ØøØœ,Æ�æ��ØøØł�Øœ
�����Æłł	łŁØ�������ºł,�Œ��
ªłŒ��łøœœØœ
�Æłł	łŁØ�łÆØ�,ÆØ
�Øœł��-ØªØøØ��øÆłøœ�œ�ÆłœØ�œ.
�	ØºŒ,�ª�œ��œ�ªØ�,�Ø
��ª����	øł��łº
�ÆŁ��æ����Aœ���
æØÆ�,���	��œØø��ŁØ�æ	�Æ��ª����œ
�º�œ�łŁ���łº
.

�����ª�œØ,Øøœø�Æ�œŁ�Æ�œ�æ	��œø�����.Æ�æ��œ�ºł�ł���
��łº
�Ł�æØº�
,�ºØA
ø����Ø�	�øØøØł�œ�����ºłÆ�����æ��,�Ø�
ł����œ����ł��Ø�Øº���Æª���œŁØÆ�.Øœł��º
,��łº
�Ø��ºØłº���œ
���ºł�����œ,�Æ�æ�œ�ºł��A
���Ø
º����œ��øØœ,���ł���œ
�ØłŁ���Øœ.Æ�	�øÆØ
���ºł����,���ł�
Øº���ł��œ�œ����ł,��œłø�
������Æ��Øª��æ�������ł���øØł�œ�	ØłºØøœ�.Æ�æ�œ�ºł�ł���,
�����ł�æØłœ�	łŁØ�,��łº
�œłÆ��Æø��æØ�ŁłF�Æ�Øª�.��	øł�œ
��œ�łŁÆœ�Œœ��	œ��Ø�
��ª��œ�
ºø�Ø����.

º�œÆØ���ªØ���łæØ�ºØØø���ªØ��œŁ�Æœ��łº
����ØŁłæø�
���æ�,���œ�Ø���Ø��ÆłœF�ø���������Ø�œ����Øœ�����œ���øł.
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138ł��Æºł��’łæ�Ø"�º�œ�ÆØŁ��Æ�æ��œ�łºØ�œ",��Ø��"ø58,Æ��’149�-197Z.199
ł������ł�ª�ØŁø,��Ø��"ø94,Æ��’294Z.295�Ø-�	øł��œ����
���Æª�
ø����ø���œØ���æ���œ���A�œ�
łºØø�œ��œłØ�ø�Ø�Øøł��F�.Æ��łØ����
�����ø����Øº
Øœ�F��ªØ�
��ø	ŁØ����ªØ
øØ���.Æ�ø���Øøæ	ł�œ�	�
�	æØ��łÆ�,Æ�Ø�łÆ��ı-��łı,�Œ�����ł��œ���ªØ��.���łł�ºØ�ª�œØ,Æ�æ���œ
�łºØ�œ,º�øł��łº
�œ��łłÆØøł������Ø
�œ����łÆØøł��,Ø�Ø��	øł���Øø�œ
�œÆØ��ÆØøł��,���œÆœ�ØøØø�œÆ��Ø��œÆØøł��.�����ªØ�
����ªØ
Ø�Ø�
Øøł��F�.���ø��Ø��Ø�ºØÆ�æ���œ��A�œ�łºØ�œØ���ªØ
�øØ��ł��F
��ØÆ��,
��	ØºŒØ����ªØ
ø������øÆ�����
����ł.

Æ�æ���œłÆ�œø��ºłÆ�łøœœ�º�œ��łŁ�øØœœ��łº
,Æ��	
A��ŁłØ,�ł�º����
ø������Æ�.º���Ø�,�ª����,��º�œ�ÆØŁ������ø��ªłØ���
Æ��ı-��łı.�ª�œØ,
�Ø
ÆºŒº���øØ,øº
�������Æ���ł��œ�ªŁ�łØ�œ����ŁØ�œ�Ø�����œ�æ	�
��œœœ�Ø�Ł�ÆØ�Ø�œłÆ��	
A��ŁłØ,�ÆºŒ�øº��łºØ�łÆØ�Ø�œł�łº�ø�œ
����łØ����øØł�œØ�ªA������.



º�œÆØ�����æÆØłØ�ºØøØ���Ø������ÆłØ�����Ø�ł�
ø���	ø����Ø�139.
�ª�œØ,�Ø
��łŒ��æœ�Œ��Ł��Ø��ÆłœF�Æ�Æª,øº
���øØ���Ø�º�º�F�
ø�Ø�Ø��œ��ø�ł��Ø��	øł���łœ���łØ�,���œ��-�œ���ªª�œłºØøœ�.

�æ��œ�ºł�ł����łº�œÆ���Ø���ØªØ�øœ�º��Æ���-ØªØ���æ�.
�	ØºŒØø���æ�Øœł�
Æł�łÆ�Ø��Æœ�º
��æ��.��	ø����Ø�ø���łº

Æ�æ���œ������Æ����ª.����ł�Æ����Ø���łºF������Ø���ØªØ�,
����ÆłºØø�����ºł	Ø�-��-	Ø��Ø
º������ºœ�ÆÆ��łØ�łÆØ�.Æ�æ�œ
�ºł�ł���,����œ��œ,��łº
�œ�øł����æ�"Ł��	Ø�"Æ������Øª.Øœł
��º
,��łº
�ø���ł�ø,��Ø������ł���ł���Ø�ł�Æ��øŒ.øØŁœ�ºØł�
��Ø��łœ�øF���łº
,Æ�Ø��ªº�øł�ªÆłØ��øœÆøØ�.�����æ��ø����æ�
�Ø�Æł�ł.������Æ�������Æœ�Ø��Ø,�Œ��ºł��	�łŁ�ØæŁØØº����æ�łº�
ºœ�Æœ���	Ø��ł�œØÆœª��ł.��œ���ª,��ÆªØ��łºØø�Æ��œ,������Ø�
ł���Æ�ØØ��œ���ºł,��º
�Ø
���Øº������ª��ł�Æ�œœº��œØ�140.��ªł
�����øØ������œ��	øł�œ��Æ��Øª��æ�����æ��,�Ø��ł	�Ł�Ø��
ø�ºø�ø��.æÆØł����Ø�ø��łº
�Ø���ł��œ�����,���œÆ�Ø��ª
Æ�æ���œ��A�œ,���łø�Ø
��º��	øł�œ��ø	Ø���œ�Ø�,���æ��
��łœÆ�����"�Ø�æºØ�"141.�º
Æ�æ���œº���,��ÆªØ���æ���œł�Ø��œ,
Øø������FÆ�œ���æ�Æ�Ø��Ø	łŁØ�.

ÆØøł�����œ	œ�������	øł��łºØ��ÆŁ��æ��Æœ��	œ��Ø�

Æ�æ��œ�ºł�ł���.Fœº
ø�æØÆ��ºŒ�Ø���øøø��łº
�Øøł��ØØ���ł��
�œ�º�œ�ÆØŁ��.Øœ
��æÆØł�œ��ªł�ø��º�œÆØŁ��A��ŁłØœ��Æø�ł�œ�
ø���æ�ł�Øøł��Ø,��œÆŁ�œÆłœØ��ø����æ�Ø��øØ�Ø�æŁŁ�æ-�A,��
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139ł��,�ª����:Brigitta Lurger, The ‘‘Social’’ Side of Contract Law and the New
Principle of Regard and Fairness, in TOWARDS A EUROPEAN CIVIL CODE 273 (Arthur

Hartkamp et al. eds., 3rd ed. 2004).ł����:Study Group on Social Justice in

European Private Law, Social Justice in European Contract Law: A Manifesto,
10 EUR. L.J. 653, 664-7 (2004))Æ�ØÆ�ł���øœœ	��øł�	ł�	æ�łØ�ÆºØłØ��ł�ÆØ

�Øł�	�(.

140ł��,�ª����,œ"�)œÆØ��œ�Ł�œØ-�(00/3158PBGZR’ICZ\VNS\GOCT"P)	�łæ�
ÆÆ�,28.11.2000(.���������Ø�Æ�æ�œ�ºł�ł�����øÆ�Ø��ª��æ��.���Æ�œ
���ºł�œÆłł��ø�Ø���œ�º���øœ�øÆ�Æø���ª����łØ�.��ª������æØœø�
�Øª���-�����Æ��øØŁœ��ºØł�)�ºł�ł���(,��øł��ªØ�œ��	œ�Ø�
.

141ł��:John Rothchild,Protecting theDigital Consumer: The Limits of Cyberspace
Utopianism, 74 IND. L.J. 893 (1999).



���øØ�Ø�	�Ø��ØŁØÆ�Ø��Ææ�	�ø�ªÆł142.Fœº
��ø�øF��æ�łÆ���œ
�ø	Ø������	Ø��æ�łø�œ	œ�ÆØøł��ÆºØA
ø���ø�œ���æłº�eœ
���Ø��º�œ��Æ��	
A��ŁłØ143.�º�����,�Ø-º�eœ���Ø���œ�æØÆ�œ
���łŒÆł����Ø��	�łøœ.

º	ØøºÆł��Ø
,��	øł�œø�ÆØŁ���æ�œ�ºł�ł���Æœ��	œ��Ø�
��ª�
��ł����œ��łº
,�����NYKEGOFPSIZ.���łø��łºØ�Ææ�ł�ł���
�Ø�ł��Ø��œ����ł,������œ���ºł�������æ�,������Ø���Øłœ�
�	ØÆØ�����æ��.øØœ��-	����ø����ºłØ�,øØ������łªłØø�œ����
Æ����ÆØŁ���æ��,Ø�ÆØł�œ�æ�ł�Ø�����œ�øø�œØ��ø����Ø�.ÆºŒ
Øœ��ø��Ø	Ø�œØ��ø�øØ��ªªØ�,œ�Œ��ÆłœØ�Ø��œ��æ��:�Æ�Øœ�ø�
�ł�ºø,Æ�	øł�œ���œ���łØ��øØł�œØ��Æ�Ø���œ��ÆØœØø�ø����Æłœ
Ø�Ø��œ�ø���æ��;��Æ�Øœ�ø����ºł,Ø����æ�Ø������łŒÆøºØłœ
��Ø�œ���ÆªØ�łÆØ��ÆŁØ��æ��Ø�Ø��Ø�œł.�����æ�Ø���Øøœ	�	����,
�œ����œ�Ø�ø�łº
øF	��ø�Æ��Øł���łº�øÆøØŁ���.��Ø�Ø�
�º�º�Ø
ø���	øł�œ�ÆØŁ���æ�œ�ºł�ł������ø�º�œ��	���œ�Ł�Æœ��łºØ�
����ºłØ�º��ª144.�łºØ�øØ�Æ��	łŁØ����Ø���º�œ�łŁ�F�	º��œ��ºØ�
ø�øØŁ���.��ł��œ����Ææ��Ø�����ÆØł�œ��º
�œØ�Ø��œ�ø���æ��
�Ł�Æœº�����łÆØ�Æ�.

Øœ
�æº�����łºØł�Æ�Ø���Ø�øØøÆ��ºªØ���ªØ��œ�º�œ��łŁ�
Æ�æ���œ�Ø��ª�œ�Ø�ł�AŁF���æ�œ�ºł�ł���145.�F��œø��ø��ª��œ
�Ø�łØ�œ��º�œ�ÆØŁ��ø���łº
Æœ�Œœ��	œ��Ø�
Æ�æ�œ�ºł�ł���.
ZB[K\,	�łØ��Øª�øÆØ
���æ��ÆØ
��łº
ZÆ�æ�œ�ºł�ł�����łº
�Ø�
�æ�����Æ���œ��Øª�ø�����Æ�º�øł���ł�ºøÆ��œ�ł����œ����ł
Æ�ØØ�.[RK\,��łº
�Ø�Øº���Æª���œ����ł�	Ø�łºØø�146Z����Ø�
Øº����œłø����ª��ø�����ł���Æ�Ø��ŁÆ�F�,�������øø��œ�.ºŒ
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142ł��:Russell Korobkin, The Status Quo Bias and Contract Default Rules, 83
CORNELL L. REV. 608 (1998).�æ	ł�œ�æ	œÆ�ø�ł��æØØª�ØŁø"�º�œ��łº


�ÆØŁ��",��Ø��"ø1,�"ø.86

143ł��æØØª�ØŁø"�º�œ��łº
�ÆØŁ��",��Ø��"ø1,�"ø80Z82�-85��Ł�æŁø�Øª
.

144ł��œ"�)œÆØ��œ�Ł�œØ-�(07/5042CGJYKNKRFR’ICZ\PGNJKSKKN[KGGYCT"P,	æ’
16Z20)	�łæ�ÆÆ�,11.4.2008(.

145ł���œłøØ�œ�Ø���Ø���Ø��Øª�"ø64��Ø�Œ.

146æ’13)�(������ºł��Æ�ºØ�����ºł�œœ����,�	ØªłØøœ�,��ª��œ��œ��Æª��
�œ���ºł.ªÆł���Ø���ł�ÆªłŒ-º��Æ�æ���œ�łºØ�œ.�����ºł���ªØæ	��ØŁØÆØ.



��ł�ø��ØœØ�,º�øł��łº
��Æ��œ����ł,�œÆłł��ºØ��������łø���
ł��,�ºØ���æ��ø��Ø��Æ�Øœ���	ØºŒ����-Ø�Ø��.	łæ��œ��œ���ºł
Æ���
��Æ�łøœœ�Ø�	�œł�œÆ�Fœ��Øª�,��-��ø��ØœØ�ºœ�ÆºØ
�œ�����ª���Łł�œ���ø�Æ�Æª.Ææ�	�ø�ªÆł,º���ª��łº
���ØÆ�
�œ����ł,����Ø�Ø�ª�ºØ�ª���ł��.�ø�Æ��ª�ØøºØ��ªœ��Øœ�œø�
��łº
�F�œ��Æ�ºł��A
Æ�łøœœ147.[NK[K\,�����æ�Ø�Øø�ØŁłæ
Æ�º�œ��łº
��łŁ�.��æł��Øª��������ø�œ���łºØ��ÆŁ��Æ�æ�œ�ºł
�ł������Ø���œ���łº�ø���łØ���øØł�œØ�ÆªłŒ��.�œ
�º�œ�łŁ�
Æœ��	œ�Ø�
��ÆØł�œ��ºØł�ÆøØŁ���,ªÆłø���Æ���Ł�ØŁłæø�
���ºłØ�.�ØªØ��ø���łº
ºØ����Ø�Æ��œ��ø�Ø	���Æ����Ø�º��ÆŁ�
�œ��æ������œ�æ��œ�ºł�ł���,���	���œÆæ����ø��æ���œ.

�º
,���øØ��œÆłłºØ�ł����Ø���	���Æ�æ���œø�æ�ł�ł���.
��	Œ,�Ø�	
ø��æ��œ�ºł�ł���Æº���ø��æ���œ��A�œÆ	łŁ���
Æ��ł�Øºłœ����������ł��œ�ł�AŁØ�œÆ�����œ��łº
148.

���ø�ł����æ�Ø�Æø��º�œ��łŁ�Æ�æ��œ�ºł�ł�������Ł
,øº

ł��łºØ���ŁØ�Ł�ł�Ø�����Øł���łøłºø�Æ�ºł�ł������æØÆ�,Æ�øł
�ªÆłºł�ŒÆŁł���Æ���Ø�œ.�ªłÆ�,��	øł�œ����Øł�œ����ł��ªØ���œ
��ºØł�œ,øº
���łº
ø��ææ���łº�øØÆ��Æ��łØ�łÆØ��œ�łºØø�,
�œ�ŒØªØ��ø����øØ�Æ��Ø���ø�øÆøØ�Æ�,���Ø�º���œ�łŁ.�
��ª
���ł,��œłœ�łºØ������ł��øØł�œø�Ø
�����FØ�Æ��º����A�
��Øºł���œ��łºØ�,ºŒø�œ���œ��łºØ���º�œ��łŁ�����Æ�Øª�łÆ�
���	�Ø��Æ��æ�Ø�.�	ØºŒØø��ª����œ
�º�œ�łŁ����	Ø�Æ�Ø�Ø�Ø��œ
ø���ª�ł-�Ø�æ,øº
�����ªØ��œ�łA�����ł	ØœÆ�Æł�149.Ł��œ���
ł�AŁØ�œ����ÆØ�æ���œ�łºØ�œÆØ
�ªªØ��º�Ø�.Æøœ2010��œ��
œ��œÆØŁ���æ��ø�	Ø�
��łºØ�Øø�º�œ�łŁ�Æ�æ���œłÆ�œ�����	��
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147ł��:Saami Zain,Regulation of E-Commerce byContract: Is It Fair to Consumers?,
31 U.W.L.A. REV. 163, 165-6 (2000).

148��œ,��ı��øłÆœ���ø��ºØłœØ�Øª�œ�	øÆØøł��.

149ł��:Nicholas Kaldor, Welfare Propositions of Economics and Interpersonal
Comparisons of Utility, 49 ECON. J. 549 (1939); John R. Hicks, The Valuation of

Social Income, 7 ECONOMICS 37 (1940).ł������Ø���Æł�ł"���	
��ł�ŁØÆØø�
��Øø��º�º�Øœ��ø	Ł"P[VJKOºÆ261,277)1993(.�ł�Ø�
��łº�ØÆ�Æ�
��ª�ł-�Ø�æ
���ø���łŒ��ª�œ��æ��ªØÆºŒø�Øªœ���ø�Ø�œæÆ�	��Ø�œ���Ł���œ���œ
ø�Ø�œØÆ��Ø�.



���Ø-�œ���150.Øø�Æª�Ø�ØºłØ�ÆØ
��ł��œ�ÆØŁ���º��Ø�œ��œF�æ�œ
��æ���œł�Ø��œ�ÆØ
ªØØ�ÆØŁ��ø��æ���œ�Ø��ª�œ,��	ØºŒØø�����ª�

Æ�æ���œ�Ø��ª�œÆ	łª��º�œ�ÆØŁ��Æ�æ���œł�Ø��œ.

.3PDCNG\CRGDTNHMG\FCKJGNCTSY\PMZPZIGY

��º�œ��łŁ�Æ�æ��œ�ºł�ł���Æœ�Œœ��	œ��Ø�
�Ø�º��Øœ,�Øø��ÆØ�
��Æ��œ��	�łŁ�œÆæ�Ø�14�)3(������œ��łº
.���ÆØŁ���Ø�Æø�	��
Æºæ��ÆøØł�œ��Æø��Ø-�œ���ÆØ
�	łŁØ�ø�æł����ÆØ
��ø��łº

�ØÆ�,151Ø��ØÆ��łº
�ø��ª�ØÆØŁ��,ø��Ø�����%5���Øł��æ����100
ø"�,�	Ø���ŒÆØØ��152.�œø����Ø��Æ��,�ŒØøÆ�ºªØ�	��œ�œ���ºłØ�
Æ�Ø
���Ø�œ�ÆØŁ����������ł�œæœ�Ø�œ.�æ���ºŒ��Ł�����łº
�Ł�
����Øł���æ��œ�ºæÆ�����æ��153.ÆÆØŁ���æ�œ�ºł�ł���Ø��ØÆ��łº

��ł���œ�ºæ,��øœ�ª��ł��ø����œ�ºæÆ��ł����æ�,Æ���ø���
Ø��Øł���œºæ	�.�ªÆłºł�ŒÆŁł���Æ���Ø�œ.Øœł��º
,����łº
�øœ�ø
Æºæ��łº�	�œºœ������ł���ø���œØœÆ��Æ�,Ø�º����æ��œÆ���œ���
Æ�Ø
��ł��)æ�Ø�14�)�(����(.Øø��Ø��	ØºŒø���Ø
��łº
æØÆ���øØœ
����łÆ����æ��,�����ØÆŁ��.
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150ł��œ��œÆØŁ���æ���º
æØØª�ØŁø"�º�œ��łº
�ÆØŁ��",��Ø��"ø.1

151�Ø
��ªł����	�����Ø-�œ���.æ	���Æ���"	��"�ºA��Fœ�����ł	���Æ��Æ

ø�æ’3�������łØ�œ����łØ�	���Ø�,�œø"�-1980,��Æ��Æ
ø�æ’4������œ��łº
;
�æ	���Æ���"�Ø-�œ���"�œºA���Ø-�œ����	Øæ’11������ºł.��Æł�ł��º

ºØ�ªØø�	łø��ł����.Æ�F
�����Ø
	æØ��,��ø�Ø��	œØ�,øº
��æÆØłø�łº

Ø�ØøœÆØ����ª�ØÆØŁ��ÆæŒ100ø"��º�-�Ø�œł.

152ł��æ’14�)Æ()1(����.Æ�"�12/7187XPIR’BNTNR\KCKBGKZNK[ZBN)	�łæ�ÆÆ�,
17.8.2014(	æ�ÆØœ-��ø	Ł���Ø�
øº�øłł�ºøØ�Æ�æ����œº��ºłŁØæØ�,Ø�Ø�ª�Ø

�ÆØŁ��Æ��Æ�100ø"��º�ºłŁØæ.	æ�-ªØ
��øØ��œ���ŁœÆØœ-��ø	Ł���Ø�

øØœ���-ØªØª
Ø�ØªÆł�"�13/3429ZHR’DGNKCZ\KKZG\CT"P)	�łæ�ÆÆ�,13.4.2014(.
ÆØœ-��ø	Ł�æÆØłºØ�Ø
ºA������Æ�Ø����������łº
,�Œł��ø���	łø�œ
�º��ø�æ’14�)Æ()1(������œ��łº
º�øł���Ø�ºł��ØÆØ
��ªªØ�.

153��ª��Æ	ł���ªØØ�łÆØ�ø�ÆØŁ���æ��Æ�ºł�ł���,���łø����ł�œłº�
Æ��ª��œ�ÆØŁ����æ��.��º��æ��Ø�œ�ª����:���ÆØŁ��Æ��-	�ø��æ�œ�ºł
�ł���Ø�Ø�œ����ł�œ����łÆæ’14ª?���Æ��ł�ø��ø�����ª�œÆØŁ��ÆºœÆœ���
œ�łœ�øØ��ł��œ�łœ��æØł�?������æ�Øº����ºÆ�œ�œø����ª��Æ�œ����ł,���
º
Z�Ø�ÆŁØ���łº
ø����º
Ø�Æ��œºæ	�Æ��ł����łø���Øł�œ����ł,ø�łØ�Ø

�øłØøØłÆØ
��ªªØ�?����ø���œ��ø	ŁØœø�	œØ�œ��ŁØ	�ø�����ł?ø���œ
º������ªłÆ�œª���œ
Ø�Ø�ł�AŁØ�œÆªØ�
Æ��º�œø��æ��œ�ºł�ł���.



��º���æ���œø��ºł�ł���Øœ�œ�ÆØŁ��Æœ�Œœ��	œ��Ø�
.æ�Ø�
14�)ª(������Æ�æªł�ø��æ���œø�Ø-�	øł�ÆŁ�
��ø�øŒ���
�ÆØŁ��

��łØ�œł.ºŒ,��ł��œÆØŁ���æ����Ø������Ł�ÆØ
	æØªØ�,�Øª�����øÆ,
Ł�ÆØ
øØ��ł�Æ�Ø��ªÆ�Æ�ł��łº
,�º
Ł�ÆØ
�ØœØ�����Ł�,�ø�œ����
�øº	��ø��łº
	œ��łØ�œ�����łØœ.�æ���ºŒ,��ÆØøØł�œØ��ł��,
æØ��,��	ø��ÆØ��Ø�Æ�ºØ�Ø
�ÆŁ��œ��æ��Æœ�Œœ��	œ��Ø�
��
���ªÆØŁ����æ����Æœ�ŒøÆ��Ø�Ø�ø�Ø�Ø�Ø������ª�����ªøÆ�
�øØł�œ���ł��Øœ
.�æF�Ø�øÆæ�Ø�14�)ª(������œ��łº
��ª����
��
���æ��	ØØ����ł��ø���ł��œ����)moral hazard(.Æ��łØ����Øø
�ø����œ�œ���œ��łºØ�����	�Ø��Æ��æ�Ø�,�øłÆæ�	�ø�ªÆł�����
��œ�����	�Ø��Æ�łºØ�.�ø���ª�
Æ	æ�Ø-ªØ
łÆØ�154.

.4FCTKK\KG\CHMG\NCKJGNTSYBG\[NSIZPYGGQGFFXEYG\NHMG\HG

�æ����Aœ�Ø��æ�œ�ºł�ł���,���œ�Ø���Ø����ªØ�Ø���Æ�œ�Ø��Ø
�œ��	œ�Ø�
Æ�æ�œ�ºł�ł���ł��ØøØ����Æ�æ���œ��A�œ.��ª��ł,
�æ���œ��A�œ�
Æ��łØ�łÆØ�ÆØ���œ�ł�ºø,�øł��	ø��ł���ł
Æ�łøœœ,���œ��ÆªØ���æ�œł�º��œ����æ��ø�łºØøœØ�Øªœ�	ø
ÆØøł��.Æ�łøœœØœ
��Æ�	łŁØ���-��ª�œ����łØ�œł��øłÆ�æ��œ�ºł
�ł�����ł�œ.�	ØºŒØø��łŒ��æÆØł�ª����Æ�æ���œ��A�œØ����ªØØ
�ÆØŁ�����Ø����æ���œ�Ø��ª�œ��ł�œ.
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154Øø�øł�œ	æ�Ø-ªØ
Ææ��Ø�ø�ÆØŁ���æ�œ�ºł�ł���Æœ��	œ��Ø�
,���œÆø�æØł�Æ
���æ�Ø�����Øł�œ�ºæ���º�øł�ÆØŁ���Ø�Æ���ª.ł��,�ª����,�F
VNE,��Ø��"ø

132ZÆØŁ���æ�œ�ºł�ł���ø�øØł�œØœFł�œ;œ"�)œÆØ��œ�Ł�œ�ª’(11-11-51764
PZPHKQR’PDFNGJZKCT"P)	�łæ�ÆÆ�,1.4.2012(Z�œÆ�œ��ØÆ�Æ�øÆœ�ºæ	Ø�
ø�ØÆ���º
Æ	Ø��F���øF�ÆæŒ000,7ø"�;�F
CGJYKNKRF,��Ø��"ø144,	æ’
16Z20Z���œÆ�Ø���Ł��	Ø��F�Æø�æØł�Æ��ÆŁ��œ��æ��.ł����œ"�)œÆØ��œ
�Ł�œÆØ"ø(06/1179[KN\R’RGV[KO\KKZG\RGV[BKZGTKOCT"P)	�łæ�ÆÆ�,3.1.2007(;
œ"�)œÆØ��œ�Ł�œ�Ø’(10-07-4961[VKZBR’RJGGKH’Q013CZYCT"P)	�łæ�ÆÆ�,

16.6.2011(ZÆØœ-��ø	Ł���Øøł	Ø��F��ª����;œ"�)œÆØ��œ�Ł�œœ"�(10-10-28667
BSJRGCSYKR’CK\FSVZFBPZKYBKFCKRNBGPKCT"P)	�łæ�ÆÆ�,5.5.2011(Z	Ø��F�
�ª����ÆæŒ000,5ø"�;œ"�)œÆØ��œ�Ł�œœ"�(15-05-45333CZGR[JKKQ-SGGKSFR’
PZGO[KZG\KOGBIHYFCT"P)13.12.2015(Z�Øº��Æø����Øº
Øø����Øł�œ����ł
�æœF�Æ�Ł�œ�����œ�ø	ŁØºł�œ�����æ�;œ"�)œÆØ��œ�Ł�œœ"�(14-03-24206
BV[JKKQR’JNJGSCT"P)	�łæ�ÆÆ�,24.11.2015(Z�Ø�Æ�øÆœ�����œø���Æ�æ�œ
øØł�œØ�ºł�ł���.



Øøœ���Ø�øÆ�����Æ�øł�Æ��æ���œ�ø�œªłŒ��łøœœ,���	Ø�-��-
	Ø�������ºł.Æ��łØ�º���Øø��æÆØł�ª���æ��ø�øœ�Æ�łøœœØœ

�ÆŁ�œ�Œ�łÆ��-�øłØ��,Æ��ª�æ�������øØœ	Ø�-��-	Ø�������ºł
�Ø�Øœœ�ÆØŁ��155.Æ�Øł�	�Øø��łº
�º�œ�ÆŁ��æ����AœÆœ��	œ
��Ø�
,156����Æ�ł��œ-�ÆłØœ�º�œ���Ø��F�œ157.

æ��Ø����ØÆª������øØÆ�œ����łø������ł��œ�������œ���œ��œ
���	øł�œ�ÆŁ��æ���œÆœ�Œœ��	œ�Ø�
��º�øł��æ���łº�	Ø�-��-
	Ø�158.����œ,Øø�Æª�Ø�ÆØ
ÆØŁ���æ��Æ�łøœœ�ÆØŁ���æ���œł�Ø��œ.
ÆØŁ���æ��ł�Ø��º	�����Æ��œłÆ�œ159.º��-º
,��ł��œ������œ��œ
��ªø�œ�Ø
���œ���æ���œłÆ�œ160.Æø��ªØØ���º��Ø��ø�Ø����Ø�

57

���Ø�ø	ŁØ�Zœø�"��º�œ�ÆØŁ���æ���œ�łºØ�œ�Ø��ª�œÆ"œ��	œ�Ø�
"

155��ºØ���Æøœ2010Øœ
�ÆŁ�ÆØøł���æ���œłÆ�œ��º�øł�
�ø�œÆªłŒ
�ł�Ø�����æ�łœØœ.ł��æØØª�ØŁø"�º�œ��łº
�ÆØŁ��",��Ø��"ø.1

156æ��Ø�����	Ø��Æ��Ø�œ��ªØ�œ�ø��œÆ�Øł�	��º
ÆªØł�ŁØÆ���F
��.ł��:The E-

Commerce (Distance Selling) Regulations as Amended by the Consumer Protection

(Distance Selling) Regulations 2005.��Ø���Øł�	Øœ���œF�æœ�æ��Ø�œłÆ�œ��ø�ł�œ
��æ����Aœ,���Æ�œ,ÆØ
�Øœł,œ��	œ�Ø�
ø�øÆ��Ø�Ø�.�Ø
ł�Ø�œ��ª�œ�ºŒ
ø�œ��	œ��Ø�
ø�Æ���Fœ��ø	��º�ø�Ø���æ��œ�ºł�ł���Æº������æ���œ
��A�œÆ	łŁ.�ªØ�
��Ø�Ø�œł,º���	æØ������Ø�,ł��RAMSAY,��Ø��"ø45,
Æ��’342Z.399�º�œ��łŁ��œ��	œ��Ø�
Æ�ø	Ł��Øł�	Øª��œÆ�ł�Æ����

MICKLITZ, STUYCK & TERRYN,��Ø��"ø57,Æ��’184Z188,226Z228�Æ�Ø��ª
239Z279,ø���Æ�Ø�æ�Ø	Ø�łÆØ��ªØł�ŁØÆ�œ�Øł�	Ø�œ����Ø��œÆ�ªØ�œø��œZ
ÆØØ�
�ł�Ø�,���ª,�ł	œ���ªZ�º
	æ�Ø-ªØ
��łº��œø��œ.ł����HOWELLS &

WEATHERILL,��Ø��"ø72,Æ��’375Z378;Thomas M.J. Möllers, European
Directives on Civil Law - Shaping a New German Civil Code, 18 TUL. EUR.&

CIV. L.F. 1 (2003); Cristina Poncibo, Some Thoughts on the Methodological
Approach to EC Consumer Law Reform, 21 LOY. CONSUMER L. REV. 353 (2009).

157��ª�Ł��Ø����Æ�Ø�Ææ	ł�œ��Ø-�Ø���ø�œ��	œ�Ø�
��ÆØ�æ���œ��A�œ
Æ�ł��œ-�ÆłØœ���øœ��	œ�Ø�
Æ�æ���œ��A�œœ�Ø�Ø�ł��ªØ�æ��łØ��Æ��œ�łŒ
���ŁÆ�Æª��łºØ�,�øłÆªłŒ-º����Øł����ø�Ø���
�ºæ�Æ���łœ�Ł�ÆØ
.ł��

Hillman,��Ø��"ø56;Smits,��Ø��"ø56;Ben-Shahar & Posner,��Ø��"ø.61

158ł��æ’14�������œ��łº
)œØ��
�øœ2005(�œ��œÆØŁ���æ��.º
ł��æØØª�ØŁø
"�º�œ��łº
�ÆØŁ��",��Ø��"ø.1

159ł����Ø��"ø5Z9��Ł�æŁø�Øª
.

160Æœ�’6)�(�œ��œÆØŁ���æ��ØøœłØæł	æ���œ��	łŁ�œæ��ØŁ�ÆØ
�øØł�œØ�ø�œ��œ
�Ø
���œ��ÆØ��.��Æ��œ�æ	�œØøÆœ�’6)Æ(�-6)�(.�œ�æ	œ�œ��œº���œ�øłØ�
�Æ���œø����łØ��øØł�œØ�ø�œ��œ���œ��ÆØ��,ºŒø��ø�Ø���	Ø�ø����Ø
���ø����ı�œ���œ�œ��œ.��Æ��œ�æ	�œ	��ł�œÆøøœæ�Ø	Ø�œ��œ,�Œ��º�

������	łŁ
.



���ºł��A
,Øø��æÆØł����ªØ��œ�º�œ�ÆØŁ��Æ�æ���œ��������ł
����Ø���œ��œø�Æ��ÆØ�æ�ÆØŁ���æ��ł�Ø��.

��ªœ��Øœ�œø���łº
�F�œ��Æ�æ���œ��A�œ161.Æ�æ�œŁ�ÆØ
ÆØ

�º�Ø���łº
��Æ��œ����ł����æ���Æ��œºæ	�.����œ��œ,Æ�æ��
��Aœ����łº
�ø���ł�øÆ�����œºłŁØæ�øł�Ø���Aœø����º
Ø�Æ�
�œ����ł.���ø�F�œ�	øł�œø���ºł�����	�łŁ�ØæŁ162.����Øª�
ø���ª�łø�œ��łº
�Ø����163.�º
,øØ��ł��øØ��ł��Æ�æ���œø��ºł
��A
�ª��Æ�łÆ���øłÆłºØø�œł�Ø��œ.��ø�Æª�Æ�ł��œ-�ÆłØœºÆł
�	ØøØ�,164��������øØ�Øø���ø165.ÆłºØøœ���łØ��øØł�œØ�Æ��
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161æ	ł�œłÆ�ª�ÆÆ�Ø�œØ�ø���łº
Ææ�ł���Łł�Ø.ł��,�ª����:Per Eklund, Electronic
Marketing from a Consumer Law Perspective, in CONSUMER LAW IN THE INFORMA-

TION SOCIETY 83 (Thomas Wilhelmsson, Salla Tuominen & Heli Tuomola, eds.,

2001).Æ�Æ���ªØł�ŁØÆ�2011/83/EU,��Ø��"ø48,Ææ’37�ªÆłØ��æÆł,��Æ��œº��
��ª��œ��º�œ�ÆØŁ��ø��æ��Æ�ºł�ł���.�ªØ�
º��ØÆ�ø���œ��łº
Æ�æ���œ
��A�œł����ł�ª�ØŁø,��Ø��"ø94,	ł�13)"���ª��łº
Æ�Øª
��Øª����ØŁłŁZ
�łº�œ��
?"(.

162�œ���œ��	�łŁ�ØæŁØœø����æ�	Øł�ø��Ø-�æ	�œ����ł���æ	�œ�����-	Ø���æº�
Æº��œ,Æ�Øº�œ,Æ��
��æ	���ºª���.�œ���œº���F�œ��Æ�æ���œł�Ø��œ,�Œ�Ø�
	���Ø�œłÆ�æ�ł���A
.�Ø
��œ����ºŒøØøºØ�����Ø�Ø�Ø�Ø�Ø�æØœ,º��
ªØł��
��Ø�œ���æ�)Æ�œłØ�ª���œ�ØÆF(,�Œ�Øª����Ø���Ø
�º��łºØø�œ�ł���ÆØøł��.

163Øø�����Ł��ºØÆ�æ����AœØø������ø���œØø�	�łØ��Øª�,���łøÆ���łØ�
���ªłØ�Øø��łº
Øº��œ�øA���FªØœ�Ø�Ø��,��ØœØ�ÆØ
�øł�œ�æ�Ø�ø��Ø�Ø���œ�
���ł.�����ª�œØ,�Øª����ø�Ø�æF���łº
��œ��º�,�����łº
�ł�Ø�.Øœł��º
,
�	øł�œ�ÆØŁ����æ��Æœ�Œœ��	œ��Ø�
œÆØ��ØªØºŒøº��ø��Ø�Ø�œ�ł�œØØ�œł.

164ł������’Æ�łØ
"��Ø�Ø��AØłŁ���F�ºø��łØ�æ�Æ�æ�ł����Łł�ØÆł�Ø�Øœ��
�º�º�Ø��ø	Ł"PIYZKP[VJº�735,739�"ø10)2009()���
:�’Æ�łØ
)2009((.��-
	Ø����ł,ø�ø�Æøœ2002,øØ��ł��øØ�����Æ�æ���œ�łºØ�œÆøA�Ø��ªØ�ØŁ�F�
�Æ��	ØøØ�-�øł�øØ��ł�����Æ�æ���œ�łºØ�œÆøA�Ø�ł�Ø�Ø�.ł����:Donna M.

Bates,AConsumer’s Dream or Pandora’s Box: Is Arbitration a Viable Option
for Cross-Border Consumer Disputes?, 27 FORDHAM INT’L L.J. 823 (2004).

����łø���ł���œÆææ��Ø��ø�Æøœ2001��-ØªØ�Æ��œ���łØ����Øø�-�øł
�ł��Ø�łºØ�ø�Ø�.Æª��400łºØø�œÆ�łøœœ,��œ����œ�Ø�øÆ-%6����łØ��ºæ�
ø����Œ�æ��ł���æ�	��,Æ-%9����łØ����ØÆ����łºØ��œºæ	�Æ��ł����ł
ø���Øł��œ�æ��ł�,���œ�æ���Æ�Ø�œ��ł�œ.ł���’Æ�łØ
)2009(,��Ø�Æ�"ø��,Æ��’

239�"ø.9º
ł��Æ��	
º��Ø�’Æ�łØ
)2015(,��Ø��"ø.129

165�ªłØø�œ���	Ø��œÆ�����	�œ���æ�Ø��ł�ŁØÆF�,�����º�Ø�.Æ�ø���	�łæ��
��	ØºœÆ�œÆ�łøœœ,���º���ª���œ��ø�œF�Æ�ł��œ-�ÆłØœ�Æ�ª�.ł��,�ª����:

Cross-Border Crime Forum, Mass-Marketing Fraud (a report to the Minister



�øłØøØłÆØ
���ºł����,��Æ�Øø����Øº���ł��œ��Æª���œ����ł,�F�
æØº�
�ª��Ø�œłø�łºØø�œœÆłłº��-Ø�Ø��.��łº
�æœ�Œ����Øª���	�łæ�
Æ�œł,�������œÆłł��øØø	�łÆØ
œØ��ł����ł���øØł�œ�ÆØ
��øłºø
Æ	���.�æ���œ��A�œ���œØœł��œłÆØ����æ�,Æ�øł�
��	øł�œ��
��ø���œ���łØ�����ł�Æø���Ø�Æ����łŒÆ��Ø�œ,Æ��ºłØ����ª.��Æ

ø����łº
ØøØœł��œłÆØ�ÆłºØø�œº���,�Œ�Æ�Øœ�Øø��º��æØº�Ø�,º	Ø
ø	�łŁ��Ø�,��æ���ºŒ����œ�Øœł�ø�łºØø�Æ�����œ��Ø�œº	œ�ł
������	œ�œ��łº�ø���łØ����øØ���-ª�œ.Øø������º
��	øł���øØÆ�
���ªøœ.���łœ����łºł�º�ÆŁł��łÆ��Æ���œºæ	Øœ,��º
æÆØł��Ø�
ø�Ø���œœ��ø��ØœØ��ł�Æ�œ.��Æœ�Ø��Ø�	łŁØ���º�œ��łŁ�Æœ��	œ
��Ø�
Ø��ł�œ�Ø��
ÆØ
��ªªØ�,��Ø��
��,Ææ�	�ø�ªÆł,���ªª�œ��ØÆ�ł
��øœœ�Ææ�ł��A
.

Øœ
���Ø�Ø���Ø��æ	Ø����ªØ�Ø��œ
�º�œ�ÆØŁ���æ����Aœ
Æœ��	œ��Ø�
.�ª����,Æ�æ����Aœ,��ÆªØ���æ��ÆØ
�º�Ø�,�Ø-�	øł
���Ø����æ�ø���œ���Æ����	łŁØ��æ	Ø�����æ��.º��-º
,���æ�Øø
Øœł��œº�º�F�ØºłØ��Ø����æ�Ø�Æ��œ�ØłŁ���ØœÆ�����œ��łøœœ,
��	ØºŒ���Øº���ø�œÆ��ø�ÆØŁ���æ���œ��-łÆ�œÆœ��	œ��Ø�
,��-
��ø�œ
��	øł�œ��łº
�ÆŁ��æ��Æœ��	œ��Ø�
Ø�ÆØ���Øª����ºØł�œ
Æ�łøœœ,�Æ��Æ�œ��œ��Øª��Æ�ºæ�œØ�.Øœł��º
,�łº
ø�Æ���æ�œ�ºł
�ł����Ø��ÆŁ�����æØÆ�.��œ�Øª�æØÆ�œ�
º���ø��	øł�œÆØŁ��ø�
��æ��Æ�����œ��ø	Ł���ł�Ø,���œ�ØªØœ
���ºØ��œ��Ø��.����
ªA��Æø�ºŒØø��	øł��łº
�ÆŁ��œ��æ��Æœ��	œ��Ø�
.Æ��ª�œ

�º�œÆØŁ��Æ�æ��ÆØ
�º�Ø��	Øœ��œÆØŁ���æ�����łł�øø�	Ø
��	øł�œ)�ł�����ª�œØ(ø��łº
Ø�ø�øØ��øÆºæ)Æ�Ø��ªÆ	łØŁØ�Æ�ø(
���ØÆ�ø����Øł�,166�øø���Ø�ÆłºØø�Æ�łøœœ,Æø����
������ª
��Æ�œ����ł��Łł���ºł�º�Æ���łœ�.
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of Public Safety of Canada and the Attorney General of the United States, 2008),

https://www.justice.gov/sites/default/files/opa/legacy/2008/04/02/08mass-marketing-

fraud.pdf.

166��øø����	Ø�œ���œ��	�łŁ�ØæŁØœø�������łºØ�,�øłØøœ�ø�Æ���ł�ł��
�Øł���æ�Ø����Ø��Øł���œ��ØÆ�ø���Æ��œºæ	�Æ��ł�.Æ�����œ��łº
�Æœ��œ
�Ł�����Ø�ø�Ø�ºªØ����œ�	����.ØøÆº��
ø���ł��œ���������œ�œ�	��,
�Œ���ÆŁ������ŁØ
.����œ,Øœ
��Ø�øł������Øł���łºØ�Ø�Ł�øØŁ���,ø�Ø�
�º��œø���ø.



�æØ��,ł���ø���łº
�ÆŁ��œ��æ�����ªºØ��æ���Ø�Ø�Ø���Æ�Øœ�.
��ØÆ�łØø�F
ø�æ���œØ�Ø�Ø�Ø��œ�øØ��ªªØ�.Æ�Ø��
øÆØ
�	�Ø����ø�
Æ�łº
,ø�œł�����ł��øØł�œø����Ø����F
Æ��,�ÆØ
�	�Ø������
Ø�œłÆ��æ�,�øłØ�º�ÆªłŒ-º����º�ł�œ�ºæ���øØł�œ��łº
��ł,Øø
���ªØ��œ��æ���Ø�Ø��Ø�œł,���	øłœÆØŁ���æ��Æœ�Œœ��	œ��Ø�
167.

��øÆøœ2010��œ��œ��œÆØŁ���æ��,���	øł�œÆØŁ���æ��œ�ºł
��æ��œøØł�œłÆ�œ��º�øł�
�Ø
�œÆ���œ��-ØªØ�ºł�ł���,Øø��æÆØł
�œ���ª��œ��œ
��	øł�œ�ÆŁ��æ��œ�ºł�ł���)º����æ���œ��A�œ(,
øº
�º�Ø�œ�ÆØŁ��ÆØ�æ��æ���œ���ł�Æ�œØ�œł��øłÆØ�æ��æ���œł�Ø��œ.
��F��œłº�ÆÆØŁ��ø��æ�œøØł�œØœFł�œ,Æø��Æ�FœØ�œ��Ø��ªœ
øÆ��ª�œÆØŁ���ø��æ�œøØł�œØœFł�œø�øœ�Æ�æ�ł��A
Æ�łøœœ.

.5FFCENKOCKQIZJFCTSY\PMZPZIGY)PZ[\\(NCKQIZJFTN-VK\YRG\
CKJGNTSYFZFSGDKF[N[KZG\K\KKZG\

��
ºØæœ
ø�œ��œÆØŁ���æ���œ��	
,Æøœ2010,Øœ
�ÆŁ��æ���œ
łÆ�œ,��º�øł�Ø
�
�æ��œ�ºł�ł���.��œ��æ���œ�	���œøØœ
�ÆŁ�
Æœ��	œ��Ø�
Z�
Æ�ºł�ł�����
��-	Øœ��œÆØŁ���æ��Z�Ø�łºØøœ
øØł�œØœFł�œ,�ÆØ��œ�	ø�øØł�œØæ�º�œæØ��œ.�æ���œ�����æªł�œ
Æ���øØł�œØœFł�œ,�œø�"�-1976,�Æœ��œøØł�œØœFł�œ168.���łøØœ
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167"Ø�Ø��œ"�Ø���ÆøÆ��ª�Øº���ø	ł�œ��Æ��Æ�Ø�	���Æ��ł����Æ��ø	ł�œ
�łA��ø�øØ��ªªØ�.ł��:Ross Cranston, Creeping Economism: Some Thoughts

on Law and Economics, 4 BRIT. J.L. & SOC’Y 104 (1977).��Øø����Ø���œ��æ��
���øł��œ�Ø�Ø��œÆ�łº��ø���Øø��º�º�Øœ��ø	Ł�Ø��Øøœ�ø�	ł�	’	��ł,ø��
ł���Æ��łŒ�ł�ŁØÆØ.ł��:Richard A. Posner, Utilitarianism, Economics, and

Legal Theory, 8 J. LEGAL STUD. 103 (1979).���ªł��ł�ø���œÆææœ����	ŁØ���
	łŁ�)Preto Optimum(.��	ŁØ���	łŁ������ÆøÆ��Ø-�	øł�Ø��łøØ	�ł	łŁ��æ�,
ª�F�,�Ø-�	øł�ø	ł��ª�œ��Æ�ø����ª�Æ�Ø�	���Æ��Æ�ø����ł.�Łłœ�����
�Ø����ªØ��œ���øłÆ�Æł�,��ºØA
øÆ�æ������º�œ�łŁ���łº
	��Ø�œłZøº

����œł���æ��ø�Ø
������F
Æ�º��,Æ��ª���ºłØº���ªF
��º�ł�œ�ºæ���̄łZ
���æ����-Ø�Ø��.�ªØ�
º��ØÆÆØ��łœ�ø���Øø��º�º�Øœ��ø	Ł��ªØØ��œ��łº
,
��œø�Æ�œ�ÆØ��łœ��,ł��æØØª�ØŁøEKRKFDR\FXZMQºłŒ�,��Ø��"ø11,Æ��’67Z106
�-111Z.117

168��ªłœ"�ÆØ�œ�	ø"��	Ø��Æœ�’1�œ��œøØł�œØœFł�œ)��Æœ�Ø��Ø��œ(,�œøæ"�-
2003)���
:œ��œøØł�œØœFł�œ(.øØł�œØæ�º�œæØ��œ���ªłØ�Ææ’1����øØł�œØ

œFł�œ,�œø�"�-1976)���
:���øØł�œØœFł�œ(.���Æ��œœ��łº
��ª��œæÆØł�
��F
Æ�Øª�����Æ�æ�œ�ÆØ�œ�	ø��	Ø��Æœ�’2)�(�-2)Æ(�œ��œøØł�œØœFł�œ.



�ÆŁ�łºØø�ø�øØł�œØœFł�œ�
��-	Øœ��œÆØŁ���æ����
��-	Ø���
��œ��łº
,ł��Ø�Æ��
����Æª�Ø�ÆØ
�º�œ�ÆØŁ��ø�øØł�œØ����Æ�ºł
�ł���)�łøœœ(�ÆØ
�º�œ�ÆØŁ��ÆłºØø��æ�º
æØ��œ.��Æª��ł�ø�
���
��Æ�œ��Ø��Ø�ł�Æ�œ���Ł��œ�����æ�Æ�æ���œø��ºł�ł���,�øł�Ø

�F��œÆłºØø�ØøØł�����æ�.æ�Ø�14�)�(������œ��łº
��Æ�ºØÆøØA�
�ł������æ��FÆ����œ��łº
	łŁØ�łÆØ�.�������øÆ��Æ���œø�
	łŁØ�.�	łŁ���ł�
��Æ�:"	łŁØ�ÆªÆł�º�œ��łº
�ÆŁ��œ�����,
Æ�œ�����ł��œæ�Ø��Ł
)�(".�æ���ºŒ������Æ�,Ææ�Ø�-�Ł
)Æ(,ºØ
"Æ�æ�œ�ºł�ł���Øæ	����æ���łº
ÆºœÆ,Æ�ÆłØœ...�æ�Œ�º���	łŁØ�
���".æ�Ø�-�Ł
�����øØø�	łŁØ�ø�����æ�����œ��łº
Æ�æ�ŒÆºœÆ.
��Æ����ø	Ø�������øŒ���
ø���ª�łø�œ��łº
���łŒÆØŁ���æ�œ
�ºł�ł���,øº
æ�Ø�14�)�(��Æ�ºØ"Æ�æ�œ�ºł�ł���łø�Ø��łº
�ÆŁ�
ÆºœÆ�œ��æ��Z)1(...)2(ÆøØł�œZÆœ�Œ�łÆ���øłØ�Ø��Ø���øFœ
��æ�����Ø���Æ�œ��æ�Œ��ºØ��œ�	łŁØ�����łØ�Ææ�Ø��Ł
)Æ(,�	Ø
�����ł...".�æØłœ��æ�ŒÆ�Ø��łœª����º
�œ����ª���ł�
�ÆØŁ��
��æ��.�Ø
��ł��œª���œÆœ��œÆØŁ���æ��169.

�øŒœ��	œ��Ø�
Æ�æ���œø�łºØøœøØł�œØœFł�œÆ�ºł�ł����ł�Œ
Ø�œł��øłÆ�æ���œØøØł�œ.ÆøØł�œØ��ł��,æØ��,��	ø��ÆØ��Ø�Ø
�ÆŁ�
�æ�œ�ºł�ł��������ª�ÆØŁ����Æœ�Œ[CTFØ�Ø���ª�����ªøÆ�
�øØł�œ���ł��Øœ
)æ�Ø�14�)ª()2((.����œ��œ,Æœ��œÆØŁ���æ���ÆØŁ��
���Æ�NBZCTF-T[ZØ����ª�����ªœ�Ø�œ�øØł�œ)	łŁ8Æœ�æ	œ�œ��œ(.

��Æª�Ø�ÆØ
łºØøœøØł�œØœFł�œÆ�æ�œ�ºł�ł����ÆØ
łºØøœ�Æ�æ��
ØøØł�,�
�Æ�Øœ��Æœ��Ø��Ø��
�Æ�Øœ���ª�ÆØŁ��,�Æ�Ø��ºŒø�ª�œ
�������Øøł�ºøÆªłŒø��ºł�ł���ł��ØøØ�Ø����
Ø�œł��øłÆ�æ���œ
ØøØł�œ������æ�.�æØÆ�œ�ºŒ�����Æœœ-	ł����ª�.

������æ	œ����łº
Æ�æ��œ�ºł�ł���Æ���ØªØÆØŁ�Ø��Ææ��Ø�œ
�Ææ�ªØ�ø���ªØ���º�œ��łº
Æ�æ���œ���.���ł��œ��ÆØ�º�œÆØŁ��
Æœ��œÆØŁ���æ���
Æ�Ø�ł�
��ł��œ��ł�Ø�œ.��łº
Øø�º�œ�ÆŁ��œ
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169æ’14�������œ��łº
,ø�������ł�œ��œÆØŁ���æ��,�Ø�º�����Æœ�Ø��Ø�º�
æ��ø���.�F�œ������ł��ÆªÆł��Æœ�Ø��Øø��ªØØ�œ���łœ�Ł�ÆØ
,Ææ’4�����
��œ��łº
,������ł�����œF�æœ�Ł�ÆØ
Æ�Æª,����øØł�œØ�.
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���øØł�œ,�	Ø
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æ�Ø�23������œ��łº
���æ�Ø����øØ
ø������œ��łº
.Ææ�Ø�-
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)Æ(,Æ	æ���œ)6(�-)7(,��Ł��æ�ø���œØ����æ��øłÆøØA��ł���
���Ø����łº
	łŁØ�����æØ	���łº
�æ�Œ,ÆØ��ª���ł��œæ�Ø�14�
����,����ÆØ��ª�æ�Ø�14�����������Øł��łº
�œ�ºæ�øøØ��.�Ø

��ł��œ��ÆØ��œÆø��	łœ���ł��œø�œ��œÆØŁ���æ��.
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ºæ	Ø����æ�ø���Ø���œ��ł��œ����.Ææ�Ø�22�)�(,Æ	æ���œ)24(�ª
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��ŁØ��Ø���ºæ	ØÆ�Ø
�Ø-�Ø��Ø	łŁØ���łº
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�æ�ŒÆºœÆ�º��æ�Ø�14�171.�Ø
��Æ�œ�Ø��ØÆœ��œÆØŁ���æ��Æ�ºØłœ
øØł�œØ�,���Ø���Ø
�Ø���Ø�ºæ	F����Ø-�Ø��Ø	łŁØ�º���ł.Æ�Ø
�Ø-�øÆœ
ºæ	Ø�Øœ
��ŁØ��Ø���ºæ	Ø���	Øœ��œÆØŁ���æ��,�ŒÆæº�����
Ø�œł172���øØœ
��ŁØ�Æ�Ø
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31�)�()4(������œ��łº
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�	ł�ø�œ��œÆØŁ���æ��.
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170��ºø�Ø�	Ø�������ØÆØøł��ł��æØØª�ØŁøEKRKFDR\FXZMQºłºØ�Æ�-�,��Ø�
�"ø18,Æ��’635Z.662

171��Ø����ºæ	ØÆ�Ø
�Ø-�Ø��Ø��Æœ��Ø��ØÆ��ł�ø��ºł�ł���Øº��øØ�Ø��ª000,7ø"�
�Ø�Øª�-000,22ø"��œ��Øª.

172��Ø���Æ��ł�����Ø�ØªØº��øØ�Ø�000,7ø"�,Æ����000,25ø"�Æ��ł�ø��ºł
�ł���.

173��Ø����ºæ	ØÆ�Ø
�Ø-�øÆœ�ºæ�Æ��ł�ø��ºł�ł���Øº��øØ�Ø��ª000,25ø"�
�Ø�Øª�-000,45ø"��œ��Øª.



Æ�æÆłØ�����œ�����ªØ�œłÆæ��Ø�ø�łºØøœøØł�œœFł�œ.Æ�ø���
Ø�æ��øØ�œœ-	ł�Ø��Æ�Ø�.

.6FCTKK\KG\CHMG\NCKJGNTSYFPYGGR\[NZMK[\[KZG\K\KKZG\

)B(FFXEYG\NHMG\NCKJGNTSYFPYGGR\[NZMK[\[KZG\K\KKZG\CK[ZBN

��œ�æ��Ø�œø��łØº�œÆªØ����ªø�Ø��æ��Ø�ø�łºØøœøØł�œØœFł�œ
Æ�łøœœÆØøł���Æ��ı-��łı.ºØ��Øø�	øł�œ�ÆŁ��æ��ø�łºØøœ
øØł�œØœFł�œ��º�øł��æ�����øœ�Æ�ºł�ł���,���Æ�º��œ�ł�ºø
��æ�º
,���œ�	Øœ��œÆØŁ���æ��174.�����º�Ø�œÆØŁ���æ��Æ�ºł�ł���
ł�Æ�œ����ø��ºłÆØ
�º�Ø�175.Øø�	�����ªØ��œ�ªØØ���Ø��ªØ�
��ÆØÆØŁ��łºØøœøØł�œØœFł�œÆ�łøœœ.

Æ�æ���œ��A�œØø��łŒ�Ø��ªÆ��ª�œ�º�œ�ÆØŁ��ø���łº
,176���ł
ø�	F��ÆØ����łºØø��øØœÆ��łØ�łÆØ�ÆØ���œ�ø���łº
.Øøœ���Ø
�æ�łø�Ø�ł�Æ�æ��œæ�ł�ł���,º���Æ�łøœœ,��	ØºŒØø��æÆØł�ª��Øø
���Ø���ÆØ��ªØØ��Ø��ªØ�ø�ÆØŁ���æ��Æœ��	œ�Ø�
.����ºØ��Øœ

�ÆŁ��æ�œøØł�œØœFł�œ��Æ�æ��ÆØ
�º�Ø�,�Œ�F��œ�ªF
��Æ�œ�Ø��Ø
ł�Æ�œ��ÆØ�æ�œłºØø��ł���)º����æ����Aœ(ø�Ø
�F��œÆłºØø�
ØøØł�����æ�.º��-º
,�øŒ�ÆØŁ��Æ�ºł�ł����ł�ŒØ�œł��øłÆ�ºØł�
ØøØł�,��æ��Ø�œÆ�Ø
�Ø-�Ø����ł��œ����Æ�ºł�ł����łØ	�œØ�œł��øł
Æ�æ��ØøØł�177.

Øø��ª��œ�œ��	œ�Ø�
��Æ�æ���œ��A�œ,178�������łøøØł�œØœFł�œ
łºøØ�ªłŒ��łøœœªÆłØ��ÆØ���,�����ø����ª��Øø��łŒÆªØØ�ø�Ø�
�ÆØŁ��øØł�œØœFł�œøłºø�Æ�łøœœ����œº���øłºø�ÆłºØø�ØøØł�.
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174��º�œ�ÆŁ��æ�œłºØø�ø�øØł�œØ��ł��,æØ����	ø�ÆØ��Ø��	Ø��Æ	łŁ8Æœ�æ	œ
�œ��œÆØŁ���æ��.���Æ��œ��ÆØÆØŁ���æ��ø�łºØøœ��	ø�œ�øØł�œØœFł�œ
��	Ø��œÆœ�’6)�()12(.œ����œ���ø�ÆÆœø�"Æ-2011,��ł�ØÆ��œ���Æ��ºŒ
øœ�����ÆØŁ��øØł�œØœFł�œø�œÆ��Ø�Æ��������ı�Øøł��.

175ł����Ø�œœ-	ł��5,�	Ø�"ø.169

176ł����Ø�œœ-	ł��.4

177ł����Ø�œœ-	ł��.5

178ł����Ø��Øª�"ø161Z167�œ�����œ��œ
�º�œÆØŁ��Æ�æ���œ��A�œ.ł�Æ

ł�AŁØ�œ���łºØøœøØł�œØœFł�œÆ�łøœœZ�ª����,Æ�Ø�œø��Øª��æł,�øø
�	�łÆØ
��Øª�Æ�łøœœ���Ø��œ,łºØø�œ	�Ø��œ,��Ø��
ÆØ
Øœł��œ���æ���æ���œ
��A�œ�ÆØ
��łºØ��łº
.�Ø���Ø��æ	Ø�ł����Ø��"ø146Z147��Ł�æŁø�Øª
.



���æ��ø�łºØøœøØł�œØœFł�œ���œ�����ł��œø����øØł�œØ
œFł�œ�œ��œøØł�œØœFł�œ,���Ø���Ø�º��Æ
��ªØØ��ø	Ł���ł�Ø179.
������F
ÆØŁ���æ��ø�łºØøœøØł�œØœFł�œÆœ��	œ��Ø�
���ł��œø�
�����œ��łº
ł�Æ�œ��Ø
�ł�Œ��ªØØ����łØ�180.Øœł��º
,Æ��ł�ø�
�ºł�ł���ø�øØł�œØœFł�œ�F��œ��Æ�œ�Ø��Øł�Æ�œ,º�	�łŁÆæ�Ø�
14�)7(������œ��łº
,�øł�Ø
�F��œÆłºØø�ØøØł���æ�º
181.

Øœ
���Ø���ª��œ��-��Ł�œ��º�œ�ÆØŁ��łºØø���Aœø�øØł�œØ
œFł�œ.�œ�Ø�Æøø�æØÆ�œ��Ø�łØ�œ.���ª���ł�ø���Ø�øØœ
��Æ�
	łŁØ�łÆØ�Ø�œłÆ�æ��ÆØ
�º�Ø���øłÆ�æ��ÆØ
�ªłØ�,øº
Æ�æ��ÆØ

�º�Ø��F�œ�	øł�œ���Ø�ø���œ���Æ�	łŁØ��æ	Ø�.øØœ,���æ�Øø
Øœł��œº�º�F�ØºłØ���æ�ØœFł�œ��AØ�,��	ØºŒ���Ø�º��ø�œÆ��ø�
ÆØŁ���æ���œÆœ��	œ��Ø�
,Æ�Øœ
ø����Ø�ÆØŁ����ÆªłŒ-º����ºØ�
���ª.ø�ØøØœ,�łº
ø���Ø
øØł�œØœFł�œÆ�łı��Æ��ı-��łı��ØÆŁ��
���æØÆ�.��œ�ØªØœ
���ºØ��œ�æØÆ�,���ØœØ��ª�ÆłÆæØÆ�ø�Ø�
��	øłœÆØŁ���æ��Æ�����œ��ø	Ł���ł�Ø,����ªA��Æø�ºŒØø���

����łº
.łÆØ�Øœ,Æ�æ���œ��A�œ�F�æØº�
�ª��Ø�œłø��ł����øł
ÆłºØø�ÆØ
�º�Ø�.�º�œ�ÆØŁ��Æ�ºł�ł�����A��Ø��
�æ�Ø���øø�	Ø
�ł�������.��ØøØœ,Æ���œøØł�œœFł�œ�Ø
�øøø��łº
Øøœ�ø
ÆøØł�œ���Øœ�łŁ)moral hazard(,ø����øø��øØÆ�������łØ�ø�
�ºØłœºæØ�)Æ�Ø��ªÆØ��ª(182.øØøØœ,ł���ø���łº
�ÆŁ��œ��æ��
���ªºØ��æ���Ø�Ø�Ø���Æ�Øœ�,��º����ØÆ�łØø�F
øØœÆ����æ���œ
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179ªØØ����Ø��º��F�,ªØØ����Ø�Zœł�	�œ,ªØØ����Ø���Ø��ªØ�,ªØØ�øFœ��øł
���Æ�ø	Ł,���ª.

180�F��œ��Æ�œ�Ø��ØÆœ��œøØł�œØœFł�œ,�Œ����Ø
���œ��łº
�º�œ�ÆŁ��œ
��æ�����Æ��œºæ	�Æ��ł�.����,œ�’ª)2()3(��FÆœ�œ���æ�����œœ�Ø�����ªØ�
�ÆØŁ���ø�łºØøœ�ÆØ�œ�œØ�ł,�º
����œ��Ø�Ø��œø���Æ�Ø
�ÆØŁ��,�Œ���Æ�º�
øØ��ł��FÆ��ÆØœø�����,ºŒøØœ
��Æ��ø�ÆØŁ��Ø�Ø�Æœ��ł��œø����������Øł.
�º
,Ææ�º�Ø�œæØ��œłÆ�œ����œ�Ø�ø�Æ���ÆØŁ��ø�ø�æ��Œ�æØ��.ł�����

�"ø.188

181����,æ’4�������œ��łº
�ŁØ���Æœ�Ø��Øø��ªØØ�œ���łœ�Ł�ÆØ
,�Œ��Æ���
�œF�æœł��Ł�ÆØ
,����øØł�œØ�.��Æ�œ��Ø��ØÆœ��œøØł�œØœFł�œ��æ��œÆ�ø�Ø�
ø�Ø�����ø�æ’14�)7(������œ��łº
.�����æØÆ�ø�æ�Ø�łÆØ�ł�ºøØ�ÆØŁ��
øØÆŁØ�����œ���łœ�ºæ	Ø����ł�øFA�ł��łŒ�ÆŁ��œ�æØ����œ�ºœÆæØÆ�œ
�æ�Ø��œ.

182ł����Ø��"ø.166



ø�
Ø�Ø��œ�øØ��ªªØ�.Æ�Ø��
øÆØ
�	�Ø����ø�Æ�łº
,ø�Ø�Øº���æ��
�æØÆ�������łœ,�ÆØ
�	�Ø������Ø�œłÆ��æ�,�øłØ�º�ÆªłŒ-º����º�ł
�œ�������łº
��ł,Øø���ªØ��œ��æ���Ø�Ø��Ø�œł,�º���œ�œ
��	øł�œ�ÆŁ��œ��æ��.

��ºŒØœ
���æØ�ºØ�Øœł��œ��łº
���º�œ�ÆŁ��æ��Æœ��	œ��Ø�

���Ø���Ø
�ł�Œ�����ø������Ø�ł����æ�.�łº
�ł�ºøøØł�œØœFł�œ
���F
Æ��,���ØÆŁ��œ�łºØø������º
Øø��æØÆ���ø�œ��œ.æØÆœ
�ÆØŁ��,Æ��łØ�łÆØ�,�Ø
Æ�ºªØ��	øł�œÆØŁ��������	ØªØØ����Ø�
�ł�Ø�Ø�.º�øł��łº
ø�Æ�Ø����F
ÆøØł�œØ�œFł�œ,���������	æØª�œ
º�ºæ	�.����æ	�,����œ��œ,�Ł
Æ�łÆ�,øº
����ª�œ�ÆØŁ��Øœœ
�æ	Ø���
�ł�ø,Øœ
�����ÆªłŒ-º��������ł.ÆøØł�œØœFł�œÆœ�Œ
Øøł�����º����ºØłÆ�	øł�œ�ÆØŁ��,�ØøÆ��łØ�łÆØ��æªłØ�ÆØ
���æ�
�ÆØ
æ	��øØł�œÆ��������œ���.Æ�øł������œ����Ø�œø��ÆØŁ��,
������Æ�ª�ØÆØŁ��ÆæŒ100ø"�,183øØøÆ��ºªØ�ºæ�œÆªłŒ-º���œ
�����œ�ŁØ	��Æ�æ��.Øº��œ�ø���łº
�ÆŁ��æ�œøØł�œØœFł�œÆœ��	œ
��Ø�
���Æ�œ��łÆ��-�øłØ�����ł�łºØø�,���œ�ªøÆ��Ø�Ø�)��º���
Ø�Ø����(�	Ø���ª�œ
�øØł�œ184.�œ��æ���	øł��º
�ÆŁ���
��ł
���ł�łºØø����
ł��Ø�	Ø���ª�œ
�øØł�œ.�	øł�œ�ÆØŁ��Æ��Æ��œ
�����ª���	øł��łº
�ø����œ��ªØ�,øº
Fœº
ø�łºØø�Æ�łøœœ
�Fœ��	���.Æ��łŒ�øØ���Ø�Æ���,ø�Łłœ���œ��łº
��Øª���æ�ł
����
,�øØ���Ø�Æ�ªÆØŁ����æ�����Ø����øØ���Ø���œ�ªØ��ÆØŁ��
��æ��,���œ�	��œ��ÆØ�æ�œøØł�œØ�ÆØøł��.

�����œ
��	øł�œ�ÆŁ��œłºØøœøØł�œ�œFł�œÆœ�Œœ��	œ�Ø�

���ªłœ�Ø��æ	�	œł�
���łŒø��ł��ØœØ������łº
��øœ�łł���æ��
���ł���ªœ��	œ��Ø�
.��ØœØ��łºØø��øØœ��
Øºł�ł�ø,��æØÆ�œ
�����œ���łº
�œ��	øł�œ���ø�œ�æØ����ł�œ��
-�����ł����
œ��	œ��Ø�
.���łŒÆ�øœ�łł�œ��æ�œøØł�œØœFł�œØº��øØÆ��æØÆ�œ
º��
œ���,	�Ø��,�ø	��,øØł�œ�Ø���Ø���-�	�Ø,�Aœø���ª��ł�ÆØ�
�ºª���.�ø�Ø�����Ø���æªłØ�º��Æ�����œ��łº
.
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183ł���F
XPI,��Ø��"ø152,ø��Æ�ºØØœ
��Æ�œª�ØÆØŁ��Æ�Ø
º�ºłŁØæŁØæ�
Æ	łª.

184æ’14�)ª()2(������œ��łº
.



ªA��Æ���øØł�œØœFł�œ�Æœ��œøØł�œØœFł�œØø�œF�æ�œ��ø���
Æł��ø��Ł�œ��Æ�œ�Ø��Ø.ºŒ,Æœ��3)2()ª(ºœÆºØ�����æ�����œ
"���ªØ��œ�Ø��	øłF��ÆØŁ��łºØøœ�ÆØ�œ�œØ�łÆØªØ����������Ø�
�ø��Æø�ÆØŁ��º���łZøØ��ł�œø���".œ�����Ø����œ��æ	��œ
��	øł�œ�ªł�ø�œ�����œø���,�ŒÆ	����æ�º�Ø�œ��Æ��œœ�Ø�ø�Ø�
Æ�øł�ª�ØÆØŁ���æØ��.�ª����,Æœ��
ÆØŁ����Øº�Øø��Æł��æ�Ø�œ185

�Æ�ºØÆØŁ��ø�Ø����ªÆœ�Ø�ÆØŁ��ø������œ��łº
Ø�Ø�º	���ª�Ø
�ÆØŁ����	�łŁØ�Æœ�ØÆØŁ�������ø���Æł��	Øæ���ÆØ�œ��	ø��	Ø
�øŒ���
øÆØ
�ÆØŁ���ÆØ
�Ø��ø��æ��.�ª����,ÆØŁ��ø�21Ø�������
�	Ø�œ
�øØł�œØ��ØÆÆœø���ø�$25��ª�.æº����ª������Æ�ª�Ø�ÆØŁ��
ø��æ�œøØł�œØœFł�œÆ�����œ��łº
�Æœ��œØ�.�º�
ø����Æł��øŒ
���
ø�œ��	œ��Ø�
��Æ���Æ���,���æ�ł���Æª�ØÆØŁ��ÆæŒø�º-100
ø"�æº��æÆØł.ÆÆØŁ��æ��ŒØ�œł��œ
�øØł�œª�Ø�ÆØŁ��Ø�Ø������æ�Ø�
�øAØ��æ��186.ª�Ø�ÆØŁ��Æ��ł�ø�ÆØŁ��ø�ø�6Ø�Ø���	��œ�	Ø
�æØ��Ø�Ø�%100�øAØ��æ��.Æœ��	������Ø
����	ØªØØ��œ��łº
187.

Æø���	øł�œø��łº
��Ø�º����ø�œ�æØ��,łÆØ����łºØ�����ØØ�
øØł�œØœFł�œ���Ø���ł�ŒÆØŁ��ÆØŁ��æØ��.�ª����,Æ��œ��Æł�œ
�ÆØŁ��188ØøºØæ�Øø�%80�ª�Ø�ÆØŁ���ª12ø��œ�	Ø�ŁØæ�.ÆØŁ��Ø�
����Ø��Æ�Ø�����łŒÆœ��	œ�Ø�
,����œ���œ�æØÆ�œÆłØ��œØ�œ,
�ø	�œØ�œ�ºª���.Øø	��Øæ�œÆØŁ��ø�ºæ�œ�œ��łº
ł�Æ��łØ�øÆ��
�ÆØŁ���Æ���Øł��Ø�ª���œ����,�ø	��,��Ø��øØ�ÆÆØœ��łº
,�Ø�æ-
�Øł���ºª���189.

ŁØ	���ø������œ��łº
Æ�ø�ø�ÆØŁ���æ���œø�łºØøœøØł�œØ
œFł�œÆœ��	œ��Ø�
��ª�œœ����æ��Fœ��łŁ�.Æø���	F���Ø��ªø�
øØł�œØœFł�œ�F�	œł�
ø�ł����Ø����Øœø�æ�º�Ø�œ�æØ��œ,���	øł�œ
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185�Æłœ�øŁØ�����	�Zwww.flying.co.il,"œ��
ÆØŁ����Øº�Ø"Æœ	łØŁ"�Øª�øØ��øØ".

186Æª������Ø�ø��Æłœ�øŁØ�����	�,ÆØŁ��ø�ø�14Z20Ø���	Ø��Ø��øØ��ØÆ
Æª�ØÆØŁ��øÆØ
%30�-%50����œ�����,�ÆØŁ��ø�ø�7Z13Ø���	Ø��Ø��ø
Ø��ØÆÆª�ØÆØŁ��øÆØ
%60�-%70����œ�����.�ª�����æ	œø�œ�Ø��ÆØŁ��
�æ�œøØł�œØœFł�œł��www.issta.co.il/support/cancellation.aspx.

187�łº
ø�ÆŁ��œ�æ�œøØł�œØ�œFł�œÆøÆ�����ł�
�	Ø�Æ�œ�øØł�œ�Ø����
����-
ØªØ�����œ��łº
�����-ØªØœ��œÆØŁ���æ��Zł��æ’14�)ª()2(�����œ�’2)3(.

188ł��www.fnx.co.il/insurance/travel-insurance/flight-cancellation-insurance.aspx.

189ł��,�ª����,ÆØŁ��-ÆØŁ��-æØ��-����www.madanes.com/.



Æœ�Ø��æ�Ø�Ø��Æ���Ø�œø��œ���œ��	øł�œ��øœ�łł���æº�190.Æ���
��œ��łº
Øø��ł��œ���	øł�œ�øœ�łł�œ����Ø��ł�ºØ-ŁA�191.�æ��
ø�łºØøœøØł�œØœFł�œ�Ø�ºæœ��æ�łœ��,ºØ�Ø�ªA���æ�����

���Æ�ÆªłŒ-º����ł,�ŒÆø���	F���ØøØ�øØ�Ø�æØÆ�œøØº����œł�ø
ÆØ
łºØøœ�øØł�œ�ÆØ
�Ø��ø�,��ł�º�Ø�ø�Ø����	øłØ���łºØ�
��øœ�łł���æ��ÆæØÆ�œ�æ�Ø��œ,Æº	���ª�ØÆØŁ��.��Æł�ºŒ�F�œ
º���ł�	øł�œø�ÆØŁ���ºØæ�ØŁ�ÆØ�œł���ł�øØ�Ø���łŒÆ�øœ�łł�œ.

�ØæØ�
���ªºØœ��	œ��Ø�
Æ�æ���œø�øØł�œØœFł�œø�ø�ÆªłŒø�
�ºł�ł�����	���Æ���œFł�œ.æ�Ø�14�������œ��łº
,��æªØł�œ
œ��	œ��Ø�
Æ�æ��œ�ºł�ł���,�F���øØ�łÆ�œ,��
øœ1998,���
ł��ø���œFł�œ	��.��	Œ,ºØ�����Øºł���æ���œÆ���œFł�œ
�ø�œÆ�����œ�ºł�ł���,�Æ�Ø��ªªłŒ��łøœœ.�œ���œ���F�œøØ�
łÆ�œ,���Øª�����øF�ø�ł������œFł�œ���º�œ�ÆØŁ��.���ł��œ
Æ�����œ��łº
ÆªÆł��	øł�œ�ÆŁ��æ�œ�ºł�ł���Æœ��	œ�Ø�
��
������œ�øØ��øÆ�ºł�ł���ºøØŁ��łº�Øœ��œ�øł�œÆ���œFł�œ.

�����œ��łº
���ºªØ���
�œ�	�łøÆØ
���æ�Ø��ÆØ
��łºØ�.º�øł
ØøøØ���Ø��º�
��º�
,Øø���ªØ��œ�	łø�œø�Ø��Ł�Æœ��łº
,���œº�
��ª�Ø
	�Ø���ø���œØœÆ��æ�Ø�.���Ø�Øø�	łø�	Øœº�Øœ�192.œº�Øœ����
�Ø���œ��łº
�øº����ø���ºØA
ø�æ�ł���
193.�øØ���Ø�Æ�ª��ªœ��	œ
�Ø�
Æ�æ���œ��A�œ��ºÆªØ-�ø��.�Øł��ø�øØ���ø���œ��łº
�łØŒ
��Æ�ł.�º��Ø�ÆªÆłœ��	œ�Ø�
Æ�æ��œ�ºł�ł����Æ�æ���œ��A�œ�F�Ø�
��øØ�łÆ�œ,��æ�łÆ����Ø������ł�ø��	�œ,����	Ø���Æł194.
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190����Æ��ÆØ
�łŁ����æ��Æœ��	œ��Ø�
�ÆØ
�øœ�łł�œ��æ��Æø�øØ�ØæØÆ�œ
ł����Ø��Øª�"ø37Z.38

191ł����Ø�œœ-	ł�Æ1,�Øª�"ø39Z.44

192ł����ł
Æł�VZ[RG\\MNK\K\CP[VJ252Z253,254)2003(.ł����æØØª�ØŁøEKRK
FDR\FXZMQºłŒ�,��Ø��"ø11,Æ��’437Z441;æØØª�ØŁøEKRKFDR\FXZMQºłºØ�Æ�-�,
��Ø��"ø18,Æ��’930Z931,974,1045�-.1193

193ø��łø�œ���ł�Øœ��ø����"�łø�œ���œ��łº
��æ�ł���
".ł��æ’19�-19�
������œ��łº
.

194ł���"ø.131�ØæØ�
���ªø��ł�œ��	øł�œ�ÆŁ�łºØø�œø���	ø�œÆœ�Œœ��	œ
��Ø�
,����ÆØ���º�œ���F��łø�øØł�œØ�œFł�œ���Ø����œ
ø���	ø�œ����œ.��
øŁł��łŒ���ł��	ØłØÆ�ø�,Øø��Ø�ºØ�������	ø�œøÆ�Ł���œ�Œ�����ł���
��Œ,ºŒø�Ø
Æ�ºªØ��ø	Ø���øØA���	ø�œ����œ��łº
.



�����Æ��Ø����łºØœ�Ø�º���ł��ª�ł���Æ���Ø�œłø�æ�ł���

)ł����Ø�	ł��(.���ª�ÆłÆ�Ø��
�ØŁłæØ�ø�Łłœ���ª�æ�ł���
,���
��	øł�œ�ÆŁ��æ�œøØł�œØœFł�œÆØøł��Æœ�Œœ��	œ��Ø�
�Ø����œ
Ø�œł��øł��ŁØ�����łº
�œº����,��ØØø��ø�Øł��ł��œ���Æ���.
����,º	Øøł�Ø�,Øøæ�º�Ø�œæØ��œø���œ������œØ�
�	øł�œ��øœ�łł
���æº�Æ	Ø��ØæÆØł��
Øºł���łœ��	œ��Ø�
ø�Æ��Æ�����œ��łº

�Æœ��œÆØŁ���æ��195.�����ÆØ�œ��Æ�œ���Æ�����ª����
��
��łºØ��	Ø��æ�Ø�ø�Ø����FØ��	���Æł���Æ���ø�æ�ł���
.
���Ø��œ��ºØ��ºØ�Ø-�	øł��æœ�Œ���œ
�º�œ�łŁ�A��ŁłØœ��łº
,
øº
��Æ��łØ����ª�Ø����Ø��æ	�Ø�º�eœ�ÆŁ��œ��æ��,�Ææ�	�ø�
ªÆłÆ�Ł����æ���œł�Æ�œ�łÆ�œÆØœ-��ø	Ł,ø�æœ�Œ����ł��œ����
Æ�ø�ø��ºł�ł���196.Æ���
���ŁÆłø��øØ���Ø�Øø��º
��ª����œ

�º�œ�ÆØŁ���æ��ø�łºØøœøØł�œØœFł�œÆØøł��.

��Ø���łºØœø�Łłœ��Ø��ł�Ø��
����Ø�œłÆØ
��æ��ÆØ
�łº
��øØ��
�œ��Łł�ø��Øª���æ�ł����
.�����Ø��	Ø��øØł�F�ø����æ�,
�����ª��Æ�œØ�æØ�æ�łøØ�Ø����Ø��øØ��ªªØ�.���łø�����	�Ø
��łº
����º�œÆØŁ������ª��,��Ø�����ø�	�Ø���æ�º�øł�º�œ�ÆØŁ��
��	��œ�Ł
Æ�łÆ�)Æø���	øł�œø�����œ���ÆØ
º��������œ,Æø�
��æªłØ�ÆØ
æ�ºØ��ÆØ
æ	�Ø�øØł�œ�º
��º���	øł�œø�ÆØŁ����æ�(,
Øø�ªØ	�œ��œ
�º�œ�ÆØŁ���æ��.�	œł�
ø������Ø�Z��	øł��łº

����łÆ����æ��Æ���Œœ��	œ�Ø�
��-�ł�º�Z�����æªł���ª�Ø�œł.

)C(FCTKK\KG\CHMG\NCKJGNTSYF[NZMK[\[KZG\K\KKZG\CIGW-NBZW

�º�œ��łº
�ÆŁ��æ��ø�łºØøœøØł�œØœFł�œÆØøł���Ø����ł����łł
�øF�ø���ø.æ�ºØ�æØ��œ��ª�Ø���º�Ø�œ�ÆØŁ��ø���łº
,�Øœ
���Ø�
��æªłØ�øØ�	øł�ÆØŁ��º��ø���Æ��œ��	œ��Ø�
.ª�Ø�ÆØŁ�����łØ�
�ºæ�œ�œ����Ø�œ��ØØ��Ø�œø��ÆØŁ��.���	Ø�øæ�ºØ�æØ��œł�ºøØ�
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196ł���F
[KN\,��Ø��"ø.154Æ�ø��Øø���Ø��	øÆ�łı	���ø�Æ�Ø�,��Ø�
��Ø���Æ�łØœ��Æ�ł��œ-�ÆłØœ,ªÆłø�Ø�ı��œ��ÆŁ��œ���	ø�.�ÆØŁ���ø�
Æœ�Œ�łÆ��-�øłØ�Ø��Ø�������,�Ø�œł�øÆ��F��	Øœ�Ø�œ���	ø�,�����Ø���
���ØÆ���œ�	łŁØ��ªł�øØ��æ�º�œ�æØ��œ.ÆØœ-��ø	Ł��ł��æ�º�œ�æØ��œ
��øØÆ����Ø��œºæ	�ÆØº�Øª�Ø�ÆØŁ����Æ��Ø�Æ���,���ÆØº�Ø	Ø��F�ø�%50
���Æ���æ��,º	Øøªłø��æ�º�œ.



����œøØł�œØ�œFł�œÆØøł�����łØ�������ºØł�œ���ł��œÆæ��Ø���
��	�����-	Ø�
.Æ��łØ�łÆØ���	øł�œø�ÆØŁ����æ��Æœ��ł��ª�Ø
�ÆØŁ����Æ��Ø�Æ���)100ø"�(�����ØœÆ���Ø�����ø�æ�ºØ�æØ��œ.
Øœł��º
,ØøŁ�	æØ�������	øłØ�ÆØŁ���æ�����łŒœ��	����øºœ
Ø�œł���ł��œ����Æ�F
�ºł�ł���197.

����������œ��łł��øØ��ÆØ�ºØłœøØł�œØ��ł��,æØ���ŁØ��Ø�Æ��ı-
��łı.�Æł�œøØł�œØœ��	�Æ��ı-��łı	����œ�	Ø�ªØØ����Ø�Æ�ªØ�œØ�
,
��F�	�łÆØ
�ªØØ�Æ��œ
�ªØ�œ�ÆØ
���ł��œÆØøł��.Æ�������łØ��Ø

º��	øł�œ�ÆŁ�łºØøœøØł�œœ��	�Æ�łøœœ,�Æ�������łØ��ªÆł�	øłØ
�ŒÆœ��	�œ��ł�œØ�œł)øÆ��Ø�Ø����ł�łºØø�,����łÆ��-�øłØ��(.

ÆªłŒ-º���æ�º
���ł��œAŒÆØ
������ÆØ
�Æł�œ�œ��	���ł�œ��ÆØ

������ÆØ
ÆœØ-����
Æ��ı-��łı.���	Ø����Øøº��Ø���ÆØ��Æ��	Ø��Ø
Æ�Ø
ÆØŁ��������	Ø��ł��øÆØ
���ª�ÆØŁ������ª�æØ��,�Æº���ł�
�	Ø��F�Æ�Ø
ÆØŁ���ª��Ø�Æ�łÆ���æº����łÆØ��Æ��Æ�����œ��łº

)100ø"���%5���Øł��æ��(.��œ���ª,��ØœØ���łº
���øÆ��łŁØæ�
���Øº��œÆØŁ���ºØA
ø�Ø�����Ø�œł.�����œ��łº
���������ŁØ,��º

����æº���Æ�æº��Ø��Æ��Ø�Ø�œłÆ�Ø
ÆØŁ����æ������ø�Æ��Æ���,
�Ø
��æº���º�œ���.Øª����ø��Øł
ø�ŁØæ�œøØœ
�ÆŁ�
�ªæ��Œ�ŁØæ�
�Æ�����Øł
ø�ŁØæ�œø���ł���œ
ø�Æ�Ø-�	øł�ÆŁ�
��øØøª�ØÆØŁ��
�ª��Ø�Ø�œłÆ�Ø
ÆØŁ��
.����ªØ
��ÆØ���œÆœØ-���
Æ��ı-��łı.Øø	�łØ
��ØłØ�ÆØ
����œ���	øł�œÆØŁ��ø�������ª24ø��œ�	Ø��Ø��ø
�ÆØ
����œøÆ�
Øø�ø���ł�ø�œ�������Øł.��Æł�ł����æªłØ�ÆØ

�æ�º
�ÆØ
�œłØ��	øø������Ø
.��œ�	�œ�ÆØŁ��Ø�œœ�Æł,������ØA�ł
��ÆøÆ���Øøœ���æ�ºØ���º�łŁØæ�œ�����œº�øłØø�øø�ÆØŁ��
��æ��,��øÆ��łØ�º���F�Æ�ºØ��æ����œ�ø���ª�������
ø�
œ��	œ��Ø�
198.�F�œº��Æ
����	øł�œø�øłØ	�Ø��œæ�º�œ�,��-	Ø
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197ł����Ø��"ø186Z187��Ł�æŁø�Øª
.

198Æ�ªØ�œ��ª�œÆ�Øł�	���æ���Ø���ø��œ�ª�������
��Ø�
.ł��Rekaiti &

Van den Bergh,��Ø��"ø.59º
ł��:ANTHONY OGUS, REGULATION: LEGAL FORM AND

ECONOMIC THEORY 121-2 (2000).Øø�ªØ�œ,ª���œ�ł	œ�Æ��Ø�,øÆ�
�Ø-�	øł
��œ�Ø��œ�øØł�œ�ªø��	�œ��	œ��Ø�
.ł��:French Consumer Protection Code,

arts. L-121-L-126; Belgium: Law of July 14, 1991, on Trade Practices and

Consumer Information and Protection, art. 89.���ªØł�ŁØÆ���Øł�	Øœ�ª�Æ�ø�



æ�Ø�14�)ª(����,��œ�Ø
œ��œøØ�Æ��ªØØ��Ø��ªØ���ÆØ�æ���œø�œFł�œ,
�	ø�æØ��œÆ��ı-��łı.ÆØœF�����œ��œ��œº�����ÆØ�ºł�ł���.

	œł�
��F
��œ�ÆŁ�Ø�œø�����º�
���ØÆœ��œÆØŁ���æ��.Æœ�æ	œ
�œ��œ,Æ	łØŁ)8(,�œ��œ�Æ�Ø�œÆØ
�æ��ÆØøł���ÆØ
�æ��Æ��ı-��łı,
�ºŒ�Æ�ø�:

")8(øØł�œØ��ł��,æØ��,��	ø�ÆØ��ØNPTJ�����œÆ��Ø�
Æ��������ı�Øøł��º���łÆœ��6)�()12(;Æ	æ����,’���ı
�Øøł��’�’æØ��’Zº��ªłœ�Æœ��6)�()12(...")��ª�ø�
��æ	�(.

�œ��œ�Æ�Ø�œ�	����ÆØ
øØł�œØœFł�œøłºø�Æ�æ��ÆØ
�º�Ø��ÆØ

º���øłºø�Æ�æ��ÆØ
�ªłØ�,���ÆØ
øØł�œØœFł�œ�ØœØ�ÆØøł���ÆØ

º����ØœØ�Æ��ı-��łı.���øØł�œØ�ØœØ�Æ��ı-��łı,œ��œÆØŁ��
�æ���Ø
���œ,�����ØœØ�ÆØøł��,Øœ
�ÆŁ��œ�Œ�łÆ��-�øłØ�Ø�
�Ø���øFœ��æº�,�Æ�Æªø�ÆØŁ��F�ø��	��œ�łÆ��-�øłØ��ø�Ø�Ø�Ø
������ª�����ªœ�Ø�œ�øØł�œ199.�Æ�����Ø�æÆØł����Ø�Ø��.ÆØøł��
���æØŁ��Øø�øØł�œØ��ł�����ł��ºØł�œ������	��œ�œ������Ø
)æ�º
�æØ��œ(Æ�Ø
�øÆœ�ºæ	Ø���Æº���ł���æªØł��łØ����.�º��Ø�
Æ��ı-��łı��ø�Ø�,�Øº��œ��ø	��ø�æ�ºØæØ��œØøł��Ø��Ø����Æ�œ.
Fœº
ø��Æ�ºł�ł���Øø������Æ�Ø
ÆØ
�æ�œœFł�œÆØøł���ÆØ
�æ�œ
œFł�œÆ��ı-��łı.

��œœ�Æ�������,��Ø��ÆØ�æ�œœFł�œÆ��ı-��łı��Ø������ł��œ
�����œ��łº
���ł��œœ��œÆØŁ���æ��.Æ�øł�øØł�œØœFł�œøØø���
�Ø���Øøł��,�º�œ�ÆØŁ��œ�Ø��ª�łÆ��-�øłØ����ª���œ
�øØł�œ
øÆ�æ��,º�	�łŁÆœ��2)3(�œ��œÆØŁ���æ��.Æ��ł�ø��ºł�ł���ø�
øØł�œØœFł�œ,�º�œ�ÆØŁ��œ�Ø��ªøÆ��Ø�Ø���ª�����ªøÆ��øØł�œ
���ł��Øœ
,º�	�łŁÆæ�Ø�14�)ª()2(������œ��łº
.ºŒœØø�ł��Æ��
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�Ø���	øłœ�œœ�Ø�œ�øØ��øÆºæ�	Ø����œ��	œ��Ø�
.ł��æ’8�ªØł�ŁØÆ�
97/7/EC,��Ø��"ø.51��ł��œ����Ø
�F��œÆ�ø	Ł�Øøł��Ø.

199œ�’2)3(�œ��œÆØŁ���æ��.ł����œ�’6)�()12(�œ��œÆØŁ���æ��,�ª�Æ��Æ�œ
�º�œ�ÆØŁ��.œ������łØ��øØł�œØ���œÆ��Ø�Æ��������ı�Øøł��,���œ��-�œ
���
��æ�ºØ�æØ��œ.��ł��œ�����ÆØøØł�œØ��ł���æØ��œª���œ)�Œ�����œ(
�æ’14�)ª()2(������œ��łº
,�ª
ÆæF�Ø��ÆØŁ���ºł�ł���.ł����Ø���łØ�"ø.169



��ÆØ�º�œ�ÆØŁ��ÆØ
�æ��ł�Ø����æ�œ�ºł�ł���œ�Œ��ł�œøØł�œØ�
øØœØ�º���Æ��ı-��łı,ø��ÆØ����Ø�����������œ��œ.

Æ	æØ�œÆØœ-��ø	Ł200�œ��ÆØ��łœ����ł�œæ�Ø�14�)ª()2(����
��œ��łº
,���	øłœ��	œ�Ø�
Æ�æ�œ�ºł�ł���.Æ	æ�-ªØ
���Øł	�
�ø�	ŁœøØœØ�Ø�øÆ��Æ�Ł������œ�æØ�����ı-��łı.Ł�œ�œÆ��œ
ÆøØ��łØ�����Fœ�ø���œ���ł��œø�æ�Ø�14�������	���Æ��
�œFł�œ�Æ�	Ø���łØ�øÆ����œ�øł�œ����Æ�œ�Ø�ÆªłŒø��æ�œ�ºł
�ł���.ÆØœ-��ø	Ł�Æ�ºØØø�º��ł���øÆŁ��œ���,���łø��ª�	Ø
ÆØŁ����œ�øł�Ø�œøØ����œÆ��œ�æ	�Ø�ø��ÆØ��œ��	øÆ�ł��œ-�Ø�ª
æº��Ø�ø���Ø�Æ��	
�ø���œØ��ª�Ø�ÆØŁ��ø�Æ��Æ���,�º
ø��
Æ�����œ�æ	�œ�ºł�º�œÆ�œ�øł�œ.�����Æ�ºØ�Ø
ÆºŒºªØ�ø�œ�œ
œ����œ	æ�-�ªØ
,���łø�Ø
��æ����œ��ł��œ����.�ª�œ�ø�	Łœ,
���ł��œÆªÆłÆØŁ���æ��Æ�æ��œ�ºł�ł����Ø
�œ�Ø��œ����œFł�œ.
Æ���œFł�œ��Ø����łº
�Ø�Øº���Æ��
�œ��æ���ł�ø,���Æ��ÆØ

øØA��ł����øØA�ÆØ
�º�Ø��Ø��ø���œØœ.

�Ł��œø���œ��ø�	ŁœÆ����Ø
ł�AŁØ�œºØ��,���łø�	Øœ��œ
ÆØŁ���æ��Øœ
�ÆŁ��æ�œøØł�œØœFł�œÆœ��	œ��Ø�
��º�øł��æ��
�Ø�ÆØ
�º�Ø�.Ł��Ł�Æ�Ø�œł�Ø�øº�øł�ª�ÆłÆ���œøØł�œØ��æ	�Ø�
���ı-��łı,Fœº
ø�ø����Ø��Øœ���æªłØ��ł��F�.

��F
øÆªØ�œ���Æª�œÆøØ���łØ�øª��Æ	æ�-�ªØ
����ł���ªœºØ
Æ��ª���łØ�Æ�Ł�������Æø��Øªłªł�œÆ��Æ��ÆłØ��œØø�����Ø
,
�Æ��ł��øØÆ�Ł�������Æø��ø	��ÆÆØœ-���Ø�.�ª��Øø��FÆ�łºØ�
�ø����Øł�Æ��ÆæØÆ�œø�Ø
����ł�Ø���
?����ÆFœœø��������Ø
ø�æØÆ�œÆłØ��œØ�œ�Ø�Øº���æ�������Ø�ØØ�œł��øł�Ł�œ���łØ�œ��
�æ�º
,øØº���	�ł�œ���?�øØ�����ØØ�æØ�����ı-��łı��ªØøØ�
��œ�ł��œ��
łÆ,����Ø
æØÆ�Ł�Æ��ÆØŁ�������,����ØÆŁ����œ�.
�æ��ø��łº
�Ø�Øº�����ø�Æø�Æ�Ø�œÆłØ��œ�ŒÆº�-��œ���ØÆ�ø��
Æ�Æ�ł��Ø��æ��Ø�Ø��,�Øø��	øł�œÆØŁ���201.
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200ł���F
VNE,��Ø��"ø132,�Æ�Ø��ª�œ�ªØ�
���Ø�Æ	ł��ø�	æ�-�ªØ
)	æ’13Z19(
Æø��œ���ø�ł��œÆ��œ�ÆŁ��œÆ�F
���ø������Ø�ł�����œFł�œ.ł����
ł�"�)����Øœ"�(09-12-28586ZHR’DGNKCZ\KKZG\CT"P)	�łæ�ÆÆ�,23.12.2009(.

201Ø�Ø���łØ�øÆ��Ø�Ø��	øł�����œŁ��ø�æØº��,�ŒÆœØ-��ø	Ł�Ø��ŁØ���Æ�
Ł����)ł��œ"�)œÆØ��œ�Ł�œœ"�(05/8416[KKRZR’BKS\BK[ZBNCT"P)	�łæ�ÆÆ�,



��º�œ�ÆØŁ��,�
Æ�����œ��łº
��
Æœ��œÆØŁ���æ��,���Æ�œ
��łÆ��-�øłØ�����ł�łºØø�.����łºØøœøØł�œØœFł�œ�øØœÆ��łØ�
łÆØ���
łÆ�	Øø��æ���œÆ��œ.�º
Æł�Æ���łØ�,����ł��ÆøÆ���łº

�Ø�Øº���æ��)��ø�,��Æ����,	�Ø���ºª���(,�����Ø�º��ÆŁ��œ
�łºØø�,øº
�º�œ�ÆØŁ������ªłœÆ������Æ�œ�œ��	���ł�.��	øł�œ
�ÆŁ��æ�����ł�Æœ��	œ��Ø�
.������Ø
���Æ�����ø�ø��øØ�Ø��
���ł�łºØø����ªøF��	Ø�æØ��,�ª��øÆ��ł�º�������Ø�Æ����ł
�ø���œØØ�œł�œ�Œ�œø���øøØ��?�º�
ø����æªłÆ�ø��ºł�ł����Ø�
�œ
	œł�
�º����łØ�øÆ���łº
��ı�ÆŁ��œ��æ��,�Œ�ªØ�	œł�
���Ø
��øł��ªłº�	œł�
.	œł�
�	øłØ����ł�Æœª��ŁłØœ�æØº��ÆªØØ���Ø�.
Æ�ø�Øø����œ�	�łŁ�œÆ���œ���ªØØ����œ,�œø�"�-2011,Æ	ł�
�øØøØø����-��ø��øØ:"��ł��œ�Ø��ª�œ����Ø�".º�øłFºæ���ł��œ
����œ���,Ø�Ø�Æ�
�ø��	œł�
���Ø�Æ�Ø�.

��œØø����	øł�œ���łØ��œøØł�œØ�œFł�œÆ��ı-��łı��F
ÆØŁ��
�æ��ø�øœ�Æ�ºł�ł���,��ØØø�����œ��Æœ��Ø��ØÆ�æ���œº���.
��Æ�œ��Ø��Ø��Æ���œÆ���øØł�œØœFł�œØº���œ�ø�øÆæØæ��Ǣł�)ł��æ�Ø�
13����øØł�œØœFł�œ(,��	Ø��æ�º�œ�ø�������Ł��øł�œFł�œ��ŁØ�
����æ��Ø���ºæ	Ø)æ�Ø�12ª����(��������ÆŁ�œºæ	Ø�����œ.����
œ��œøØł�œØœFł�œ�ŁØ��œÆœ��2��Æœ�Ø��Øø�	łŁØ��Øª���	�łŁØ�
Æœ��3Z�º���Ø����ªØ��œ�Ø��ÆØŁ��łºØøœ�ÆØ�œœØ�ł�øØ��ł�œø���
ø������Æ��ł�º��Z�����æ��Ø�Æ�Ø
�Ø-�Ø����Ø��Ø�Ø���øØœ,��Ø�
ÆæØæ�œÆØ����ł�Øœ.

��Æœ�Ø��Øł�Æ�Æ�æ�œ�ºł�ł�������œÆæ�Ø	Ø�14�)�(�-)Æ(����
��œ��łº
.�Ø-�Ø��Øø���Æœ�Ø��Ø����łØº��œ�øŒœ��	œ��Ø�
)æ�Ø�
14ª)�()2((,�º
��Ø���º�œ��ł�Øœ�	Ø��F�)æ�Ø�31������œ��łº
(.
��ł��ø�øØł�œØœFł�œÆ��ı-��łı���Æ���,Æª������ł��ø�øœ�
Æœ��œÆØŁ���æ��,œ	Ł�ł�œæ	��øØł�œØ����Æ�œ�Ø��Ø��-	Ø��ł��œ
�����œ��łº
Æº���œ�,øº
æ�Ø�4�����,��ŁØ���Æœ�Ø��Øø��ªØØ�œ
���łœ�Ł�ÆØ
,��ł���Ł�ÆØ
,�����øØł�œØ�.

��Ø���Ł���ł�Æœ���ł��ÆłºØøœøØł�œØœFł�œÆ��ı-��łı,Øø
�	��œ��ŁØ������æ�Ø���Æ�œ�Ø��Ø.Æ��Æ�œ����ø�Ø���Ø�œœ���œłÆ�
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30.8.2006((,���Ł���ØÆ��ł�ø�	ŁØł�)ł��œ"�)œÆØ��œ�Ł�œØ-�(07/4209PHZIKR’
PRGSVRG\CT"P)18.5.2008((.



��łºØ�:Æł�ø�Æł�ø����Ø�Æ���ØªØ���œ��Øª�Æ����æØº�
�Ł��

Æ�æ���œ����Æ�Øœ�	øł�Ø�œ��łŁ���ÆØŁ��;�øØœ,�Ø-�Ø����Æœ��Ø��Ø
�ø�Ø�ø�øÆæØæ���Łœª�Ø�ÆØŁ��ø�æ	�Ø�º��ªł�ø202.

�ø�Æ��Æ�ØłºØ���ł��ø�øØł�œØ��ł��,æØ��,��	ø�ÆØ��Ø��œÆ��Ø�
º���Æ��ı-��łı,º�	�łŁÆœ��6)�()12(�œ��œÆØŁ���æ��,�Ø�º���œ
"ŁØæ��Øøł�����Ø�",º�	�łŁÆœ��6)�()12()Æ(.�º�
øæØ��œ�Øøł��
���ı-��łı�����ı-��łı�Øøł��Ø�øØº���Ø�œº	�	�œ���ł��œÆªÆł�ºł
�ł���øÆ�����œ��łº
����Øœ�Æ�œØ��
����203.

	œł�
�æ��Æ�Ø����ł����Ø����Øœø�æ	�ØøØł�œØ�œFł�œ�øłœ�	øł
ÆØŁ��Æª�ØÆØŁ��æÆØłØ�Ø�œł�œº���œ��	�œ�ł�º�œØ�œł��øłœ��	œ��Ø�
204.
�æ���ºŒ�F�œ��	øł�œø��łº
ØÆŁ��œ��º�œ�ÆØŁ�����œæØ��,205ºŒ
ø����ÆØ���łŒÆ�øœ�łł�œ���æ�����łœ��	œ��Ø�
Øø	œł��œ���F�.

�ø�Æ��F
ºØ���œ�ÆØ��œ�	øÆ��ı-��łıªłŒ��łøœœ�øØœØøØł�œ
���æ	��øØł�œÆ��ı-��łı.Æ��łØ�����æ	����ØÆ�	ØªØØ�ªØœ�,����
��œ��łº
ÆØøł���Ø���.����œ,Øø��ª�ØøºØ����Æł�Øø�øłªØ���
Æ�łı���æº�Ø���Æ�ÆłØœ��Ø��ªØ��œ�øÆØØøł��,Ø�Ø��	øł���Øø�œ
�œÆØ��ÆØøł����ª�
Æ��	Ø�ªØ
�Øøł��Ø,���œ����Æ�æº��Æ�����
øØ	�Ł��ł�ªØ
ø��.��º����Æ��Æ�F
IGJF206.ÆØœ-��ø	Ł�����Ø
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202ł��œ"�)œÆØ��œ�Ł�œœ"�(15-04-53954DNZR’VKRDGGKQ[KZG\K\KKZG\CT"P)	�łæ�
ÆÆ�,5.9.2015(.�œ�Æ����Ø
�	ø�ø	�œØÆ��æŁłØ�,�º��ªø�	Ø�ŁØæ�ÆØ�ø�ÆŁ�
�œ��æ����Æ�����ø�ø�Æ
�ø	��.�œÆ�œ��ªØ���œ�Æ�ºØ���Ø��ØÆÆª�ØÆØŁ��
ØºłØ�.�œ�Æ���ØøœÆØ���Æ�ªłø��Æ��œºæ	�Æ��ł�.�œÆØ���œ�Æ��Æø�ºŒ
ø�æ�º
���Ø���œ�	łŁØ��ªłøØ���ÆØÆØŁ���æ��º	Øø�Æ�Ææ’14�����.��
ø�ÆØŁ���ø���łØØ�œł��łÆ��-�øłØ�Ø��Ø��ÆØ��������,�̃FÆÆØœ-��ø	Ł�œ
�œÆ�����Øł�œ�ºæ���ÆæØæ�Ø-�Ø��Ø��Æœ��Ø��Ø.

203ł��,�ª����,œ"�)œÆØ��œ�Ł�œœ"�(08-10-1651SKEKR’BKCZKFR\KCKBGGKZSVZEKKO
CT"P)10.6.2009(.�œÆ�œ�øF�Æ��œ���ł��Fœ�æ�º�œæØ��œ.���Ø��øł�ø	ŁØ
ÆØ
�œ�Æ�Ø���Æłœ�œ��	�.��æ���Fœ�ÆªłŒø��ºł�ł���,�º���ŁØæ����łı
�Æ��ł���łı.�ÆØŁ���ø�Æ���ª.ÆØœ-��ø	Ł�Æ�ºØ�Ø
œ������ª�œ�æ�º�œø�	Ø��Ø
Æ�Ø
ÆØŁ�����������Øł�ºłŁØæ,øº
�����œ��łº
������ŁØ.	æ�ºØØø����Øł
�œ�Æ�Ø��œ�ºæ	Ø�øøØ������Łª�Ø�ÆØŁ����Æ��Ø�Æ���.º���ł,����Øœ�Æ�Æ�œØª
�œØ��
�����,�����Ø�������ł���.

204ł����Ø��Øª�"ø187Z.188

205ł����Ø��Øª�"ø189Z.190

206œ"�14-06-19529IGJFR’Booking.com.B.V)	�łæ�ÆÆ�,19.7.2015(.



�œØł����œºœÆØÆØœ-ªØ
���ı�œ����øØ	�ŁÆ�æ�łœœ�Æ��F���Øœ�ª
�Æłœ"Æ��Ø�"����ªØœ.�Ø�Æ������œ�Øøł��Ø�,��-	Ø��������Øª,
��œªF
ÆÆØœ-�ø	ŁÆ���ª���-	Ø�ªØ
����ªØ��A�œØ���	�œ�	Ø���
����Ø�,��	ØºŒ���ÆŁ�,���œ���łø�ØłÆ��Ø��œ�	�œ�Øøł��.ØøÆºŒ
	œł�
���łØ�øÆ���ª�ÆłÆ�Æł�œ��A�œøØø��
æØ�ÆØøł����øł
��F��œ	�Ø��Ø�œ�æ	�œÆØøł��,�ÆœÆØ��œ��łºÆ�œºœ�Æ��F���Øœ,ø��ªØ��
�œªF�œ����.Æ��	
��øØ	œł�
���Ø�ł�AŁØ����œ�ªłÆ���
ØøØł�œ
�����
Æ��ı-��łı,º�øł�Ø
�Ø����øØœ�Øøł����Æª���Æª�ø�ł�ºøØ�
��Øøł��Ø�.

�º�����,��øø�œÆªÆł	�Ø��Ææ	�Ø�ø�øØł�œØœFł�œ�œÆª�,��	ØºŒ
Øø������ø�Øł�œ���ł��œø�œ��	œ��Ø�
,���œ�	��œ��ÆØłºØøœøØł�œØ
œFł�œÆØøł��.Øø�ø�����ł��Ø���æØ��œ�æF�ø�œ��œÆØŁ���æ��ø��
��łºØøœøØł�œØœFł�œÆ��ı-��łı����ÆØłºØøœøØł�œØœFł�œº���Æ�æ�œ
�ºł�ł���.��Ø���ŁÆ�Ø�Æ,Øø�Aª�øØœ�F����Æ�œ�Ø��ØÆł�ł�œÆ�ø�.
æØº���ø�ªÆł,��Æ�æ���œø��ºł��A
Øø��ª��œ�œ��	œ�Ø�
øÆ�æ�łœ�
Ø�º���łº
�ÆŁ��œ��æ��œ��łœœø���ª�ØÆØŁ����-�Æ��Ø�.

SKMGOGPSYRG\

�œ
�º�œ�łŁ���łº
Æ�æ���œø�ł�º��œ,Ø�Øª�œ�	ø��ºł�ł���)º���
�ºØł�œÆ�łøœœ(��ª��ª��œ�æ�ł����
,���ł����
����łº
.��º�œ
�ÆØŁ���æ����Ø����łº
Øœł��œłÆØ�º�øł����œ�łŁ,�	�Ø�œ�Æ��æ�Ø�
�Ł�,��	ØºŒ�Ø���ª�œ�œ�æ�ł����
.���Ø��Æ�ø���,º��-��Æ�ø�Ø�
łÆØ��æ	Ø�ø��æ	�ÆøØ��ø�łØ����ł�Ø�������œ��łº
,207��ÆØ��
Æ��	
Æł�ł���ł�Æœ�Łł�œØ�ø���œ��łº
ºŒøØº�����æŁªłŁØ�ø�
æ�ł���
.

���Ø����ªø�Æ�ø���œ��łº
�Ø��	�łŁœÆØ�œł,øº
�Ø����ł�
���ªØł���æ�Ø��œ��Æœ�.	Øł�Ł��Ø����œ�Œ���ø�����æ�Ø�Ø̄ª����
�ł����Ø�ª�łøœ���,��Ø�F����œ�.Æ�æ�Ø��ª��Ø��F�œŁF���Æ��œ
Ø�œł��F��œ�º��Ø�����,�Œ��Æ�æ�Ø��ŁØ��ª�����øØ��º�eœ
������ł��ł��œ����208.ªÆł����æŒ��ØºØ�	�Ø�F�,���F����ł�F�.
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���ł��œÆæ��Ø�œø�ÆØŁ���æ���œ�Ø��ª�œÆœ��	œ��Ø�
º����œ�

��Æ�œ�Ø��Øł�Æ�œ��
�œ��º�œ����œØœ�ÆØŁ����æ��.�Øø����øœ�Æœ
Æ�����º��Øœø��ł�Æœ��œ��łº
�ºØA
ø�æ�ł���
209.ÆªØØ����Ø�
�º��F��Ø
�ª�����Øº������łÆ�������,���ł�º��œØ�øÆ�	łœ����,
�����Ø�	��ÆºłØœ����	ł�ø������.Æ�æ���œ�łºØ�œłÆ�œ,����œ
��œ,�ªÆł�	øłØZ�
Æ�æ���œ�Ø��ª�œøª��Æ���ł��,�
Æ�æ���œ
łÆ�œ��ł�œ�º��œ��œÆØŁ���æ���øœ2010,��
Æ�æ���œ�ŁA��ł�Œ.
�æ���ºŒ,Fœº
øØ�Ø��	øł��øœ�łł����Ø��ł�ºØ-ŁA���Æł���
ø��	Ø�Æ�����œ��łº
,���œ�º����Ø��øØ	�ŁØœ210.

���ª��œ�ÆØŁ���æ���œ�Ø��ª�œÆœ��	œ�Ø�
�
łÆ�œ,���ø��Æº�
�æ��Ø����º����ª��œ,ØøªØ��ª��œ����œ���łŒÆ�º�œ�ÆØŁ���æ��
Æº���œ���æ���œ��Ø��ª�œ211.

��º�œ�ÆØŁ���æ��Æł�º��œÆœ�Œœ��	œ��Ø�
�Æ�ºÆłÆøœ1981,
����ł����Ø��ø�æ��ø�œ�œø�Ø�Zœ��	�øÆ�������ł��œ��Ø�

Æ�æ���œ�Ø��ª�œ��ł�œZ�ØÆø��º�œ��Æ�����Ø�	�212.

æ��Fœ��łŁ����æ��ø�łºØøœØ�Øªœ�	ø�Ø�ª����Ł�Æ���œ���œ
���Ø�ø��ø��º�øł�Ø
º�ł����Ø�.�	Øø����������æł�Øª�
��łºØ�,��Ø���łØ�łÆØ�ø��	��œ��ı,	Øœ�Ø��Ł�Ø��ø��Æ�œ"�æº�œ�"
ø���łºØ�.���æªłœ��ø�Æ�����œ��łº
,213	æ��º��Ł����ŁØ

�œ�	��œ��ø�œø�ª�����Ø��.�ø�Æ�Æ�Æ��Ø���Ø��œ
�º�œ��øœ�łł�œ
��æ����,ø�Ø��øØ�łÆ�œ214.

�æ��œ�ºł�ł���,º����ºØł�œ��A�œÆ�łøœœ,�
�æ���œ	���œ
��œF�æ�œºØ��º��Ł�º��øØł�œØ������łØ�.�F�ø�ØØºłÆØ
æ��Ø���
�ÆØ
�æ��Ø�ø��ºØł�Æł�º��œ���ºØł�ø�Ø�Øª�œ�	ø.ø�Ø��Æ��Ł
Æ�Ø��ªÆ�æ���œ��A�œ.����œ,�æ�œ����ł�Ø�ø��Æ�æ���œ���
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209ł����Ø�	ł��.

210ł����Ø��"ø.37

211ł����Ø�	ł��.

212ł����Ø�	ł�ª.

213ł����Ø�	ł��.

214ł����Ø��"ø113��"ø.119
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ÆØ
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ÆłºØø���Aœø�øØł�œØœFł�œ�Ø����ª�œ,�ª�œØ.Æ�Øœ	æ�Ø-ªØ
øª�
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����,	�Ø����
Øœ��.	œł�
�	øłØ���øÆ��ÆØ�����œ�øØł�œØłº�ø��łº
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ø�ÆØŁ��.�������º��Æ
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.
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2MUTHUCUMARASWAMY SORNARAJAH, THE INTERNATIONAL LAW ON FOREIGN INVEST-

MENT 8 (3rd ed. 2010): ‘‘Foreign investment involves the transfer of tangible or

intangible assets from one country to another for the purpose of their use in

that country to generate wealth under the total or partial control of the assets’’.
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Contributo della MIGA all’Evoluzione del Regime Giuridico degli Investi-
menti Stranieri, 73 RIVISTA DI DIRITTO INTERNAZIONALE 320 (1990).

8ł��:ABRAHAM FELLER, THE MEXICAN CLAIMS COMMISSIONS, 1923-1934 (1935 rep.
1971); JOSÉ PRIETO, LAS RECLAMACIONES INTERNACIONALES POR INTERESES EXTRANJE-

ROS EN SOCIEDADES MEXICANAS 54 (1947); Raúl B. Manaut, México 1920-1945.
La Expropiación Petrolera y la Reinserción deMéxico al Sistema Internacional,
4 HISTORIA CRÍTICA 47 (1990), http://historiacritica.uniandes.edu.co/view.php/

72/view.php.
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14‘‘Under the leadership of the Prime Minister and the Minister of Energy and

Water Resources, a regulatory framework meeting these objectives has been

overwhelmingly approved by the Israeli cabinet and yesterday was presented

to the Knesset. It is imperative that the government of Israel follow through on

this approved framework without further delay. Noble Energy remains fully

prepared, and is well positioned, to take the actions necessary to protect the value

of its assets.’’ Noble Energy Provides Statement on Regulatory Framework in
Israel, NASDAQ GLOBENEWSWIRE (Nov. 3, 2015), http://globenewswire.com/news-

release/2015/09/03/765949/10148223/en/Noble-Energy-Provides-Statement-on-

Regulatory-Framework-in-Israel.html.
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17Certain German Interests in Polish Upper Silesia, Germany v. Poland, Merits,

Judgment, (1926) P.C.I.J. Ser. A No. 7, I.C.G.J. 241 (P.C.I.J. 1926), May 25,

1926, paras. 37, 38, 43)�
��:��F�German Interests in Polish Upper Silesia(.
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ALVIK, CONTRACTING WITH SOVEREIGNTY: STATE CONTRACTS AND INTERNATIONAL
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22��F�German Interests in Polish Upper Silesia,��Ø�
"ø17,Æ��’19:‘‘From

the standpoint of International Law and of the Court which is its organ, municipal

laws are merely facts which express the will and constitute the activities of States,

in the same manner as do legal decisions or administrative measures. The Court is

certainly not called upon to interpret the Polish law as such; but there is nothing to

prevent the Court’s giving judgment on the question whether or not, in applying

that law, Poland is acting in conformity with its obligations towards Germany

under the Geneva Convention’’.
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28Garcı́a Amador, Fourth Report on International Responsibility (A/CN.4/119),

1959(2) Y.B. INT’L L. COMM’N 1, 11; B.A. WORTLEY, EXPROPRIATION IN PUBLIC

INTERNATIONAL LAW 12 (1959); Louis Sohn & R.R. Baxter, Responsibility of
States for Injuries to the Economic Interests of Aliens, 55 AM. J. INT’L L. 545,

553 (1961); Richard Lillich, The Current Status of State Responsibility for
Injuries to Aliens, in INTERNATIONAL LAW OF STATE RESPONSIBILITY FOR INJURIES TO

ALIENS 15 (Richard Lillich, ed., 1983); Note from the U.S. Secretary of State to

the Mexican Ambassador in Washington, 21.7.1938, in LOUIS SOHN & THOMAS
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Æ��œ:UNCTAD Board, Res. 88 (XII), 11 I.L.M. 1475

(1972); Permanent Sovereignty over Natural Resources, G.A. Res. 3171 (XXVIII),

17 December 1973, http://www.un.org/documents/ga/res/28/ares28.htm; Charter

of Economic Rights and Duties of States, G.A. Res. 3281 (XXIX), 12 December

1974, http://www.un.org/documents/ga/res/29/ares29.htm; Permanent Sovereignty

over Natural Resources, G.A. Res. 2158 (XXI), 25 November 1966, http://www.

un.org/documents/ga/res/21/ares21.htm; Declaration on the Establishment of a

New International Economic Order, G.A. Res. 3201 (S-VI), 1 May 1974, http://

www.un-documents.net/s6r3201.htm.

31Eduardo Monreal, La Nacionalización en su Aspecto Jurı́dico, in DERECHO

ECONÓMICO INTERNACIONAL 137, 172 (J. Castañeda ed., 1976).
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ServedOpinion_NovelEnergy_Appendix_j.pdf.
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in International Law, 176 RECUEIL DES COURS 259, 324 (1982).

47Tre Traktörer Aktiebolag [Judgment of 7 July 1989] ECHR, para. 55, http://hudoc.

echr.coe.int/eng?i=001-57586.Æ��œ��ł��:Fredin v. Sweden [Judgment of 23

February 1994] (No. 1) ECHR, para. 51, http://hudoc.echr.coe.int/eng?i=001-57651.

48æ’1��ł�Ł���
ł�ø��ø�
���

�Øł��Øœ��º�Ø�œ�ª�)Council of Europe, Protocol

to the Convention for the Protection of Human Rights and Fundamental Freedoms,

as amended by Protocol No. 11, Paris, 20.3.1952, http://www.coe.int/en/web/

conventions/full-list/-/conventions/rms/090000168006377c(�Æ�ºØ�Ø��ø���
łº�ø�ø��ª������º�,ÆØ�
Øœł,
ø�Ø�

Ø����łºØ�ØÆ�ł��ł���œ
�ø�Ł
ÆØ�-
����Ø)�ÆØ�Ø
��ł��
�Ø��Ø�Æ��Ø�(Øº�Æª�.�ŒÆ��
��ł��
æ�Ø��Æ�ºØ�Ø�ÆºŒ




��ÆØ�øÆ
��ªØ�
����
�����Æ�º�Ø�œØ
�ø��øØ�Ø��łØ�
�łÆØ�
��ø��Ø�.º
��ø
�ÆØ��
��ª�����œ�æ�ł
��Ø��œ�łØ�øÆ
����

�ªØ�œ-Øøł��Æ�Æł�œ
������łØ
��łØ�øÆ
�Fœº����Ø��œ�œØªØ�œ.

�.º�Øø�F�œØ��Ø�,��ªœøøØ�æØ1���œ
��-ØªØ�ªØ�œ-Øøł�����ł�Ø��Ø
��Æ�łØ��ª��Ø�ø���ŁÆ�ØÆœ���Ø
�Ø�
ŁłØŁ�łØ��F�ø�
.
A�ª

�ªłø
:

.1�Æ����œ
��łºœ
�Øæ�Øœ
�
��
ÆØøł��Æ������ø�ÆØ
��Ł�
��,
��
�Ø��ªØ�Ø�œ�Øæ�Ø�ªº�Øœ
�ÆØ�
Æ�øÆ���œø�ÆØ
łØø�Ø�
�Ø��Ø

ø��Ø���œ��Æ�ø�øŁ�Ø
�ø�ÆØ�º�Øø
Ø
Æ�œ
�œ
A�ª
;

.2�Æ����œ

ø�º�œ
��øłØ�œø�
�Ø��Ø
�ºøAØ�ø��Ø��F��œØªF�
��
º�º�
ÆØøł��49.


œ���
�
��œ
����œØ
ø���ª
�����Æł�œ
��
Fœ

���

�ø���œØœÆ��
ø�
�ªØ�
,��-ØªØøØ��ØøØŁœ
�Øæ�Øø��Æł�œ��
.
��̄ł�œ�Øæ�Ø�œ��

Ø�
æ���Øœ
ł�ø��
øÆØøł
��øØ��F�Æ��Æ

�ø�ŁØ.
�
ºØº�,���Øæ�ØłA�Ø���ø�ÆØŁÆ�,
œø�"�-2011,
ØA

�œ
��Ø�

ł�ø��
Æ�º�Ø�œØ
�ø�
�Æł�œ
��Ø�œ,���ø
�ø�Ł

ÆØ�-����Ø
��
�Ø�Ø���ºØłÆ��̄ł�œ�æªłœØ�œÆº����Øæ�Ø�œÆ�łŁ
º��ªØ�œœø����Ø��F������Ø�,º���ª
�ØæØ�
�ªøØ��Ø��ÆÆ�Ø�œ
"
��
��æAØœ")���Ø�
50(Æ��Æ��
ø
����æØ�Æ�
�œ�º�Ø�œØ
�ø�

�ºF�Ø�œ.

98

��ÆłŁ��’�
ł���ÆØı����Ø�ø�ŁØ�Zœø�"�

ºªØ�����Æ�º�œ
ø�º��ªØ�
��º���œ
�Ø�Ø�ø��ÆØ�Ø��œ�º�œ
øØ��øÆłº�ø
�Ł�Æœ
º��,�º��
ÆŁØ��œœø���Ø
�ØæØ��
ØŁ�Ø���łØ�:

‘‘Every natural or legal person is entitled to the peaceful enjoyment
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except in the public interest and subject to the conditions provided
for by law and by the general principles of international law.

The preceding provisions shall not, however, in any way impair the
right of a State to enforce such laws as it deems necessary to control
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para. 244: ‘‘As to the intensity of the measure, a first indication is whether the
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ment, even if the legal title was not disturbed’’; Antoine Goetz & Others v.

Republique du Burundi, ICSID Case No. ARB/01/2, June 21, 2012, para. 194:

‘‘Dans son courant majoritaire, elle tend cependant à considérer aujourd’hui

que, pour qu’il y ait expropriation, l’investisseur doit non seulement être privé

des profits attendus de son investissement, mais qu’il doit en outre être privé
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lui sans aucune utilité’’.
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70Francisco Peregil, Argentina Expropia a Repsol su Filial YPF, EL PAÍS (Feb.

17, 2012), http://economia.elpais.com/economia/2012/04/16/actualidad/133459

0509_507539.html.



�ÆøØª
,��øłÆ�Øœ�Ø
ł�A�ŁØ,Æ
���œøØ��ª�œæÆØł���º�

��Æª�œ
Øª���œÆ���ªÆ�œ

��Ł
,Ø
Ø���

���F�
�
øØ��œ
œ����œ�
�Łł�œ
ł��Ø�œ."71


�ªł�œ�æ���
�����œ��œ���œ���Øł�øØ�ø��Ø�,�Æ�æØÆ�œ�æ�Ø��œ
Fœº�ø��ø�œØøł��œ�º���
��º�Øø�
�
�ł��ŁØ�
,������Æœ�ŒºŒ
Æ�º�Ø�œØ
�ø�
�ºF�Ø�œ.
ªÆłÆ��Ł���º�
�œA
ø��Ø�
�æº�ÆØ��12
Æ����æŁ2015ÆØ��øłª
��ł�F

Øøł��Øœ�ÆØ���Ø�Ø�Æłœ"��Æ�
��ł�’Ø",
º���"�Ø��Ø-ªłŒ"Æ����œ-
���Ø���Øœ��øª

��"�AØœ�"72.

�ª�Æłº��Æ��ł��Ł��Ø��Ø�æºæ�ºØ�Æ�œØªæÆØÆ
ø��

��ÆªœØœ��


ø��œÆ�Øœ��
�Æ
œ�����æº�.��ø�:
�����

ø�
ø�

æº��Ø�
��æº�Ø�œæ�Ø��ø��Ø�º��łø�Ø�œ
�ªØ�
�
œ�łÆ��
Æ��ø�Ø�º����Øº�œ
�Øœ��
������
ªłŒ
���łŁØÆØœøÆ
Æ�ł�

�øØ��œ���ø�œ
�Øœ��?

�.��œ���ª,F�œ��øł�œøÆ��ÆØ�Øł��)º����øÆłº�º�Ø,����
��
�æ��-ŁÆ�(œ��ØŁ
�ªØ�
�
�ÆØł�ØªØ
ZÆ�������Ø��Æ��Z�œ

ø�ØŁ
Æ��ł�œ
��ł�F
,��-��œ�
����
�Ø�Łłæ
�ØÆ�łØ.
�ØæØ��
�ł�
ø�ŁØ�œ
ø�ØŁ
Æ���łØ��ł�F
��-ØªØ�ªØ�
Øº��
�
œÆ��
Æ�����œ�Ø
ł�øØœ,�ø�Øœ,���Ø��Æœ�Øæœ��
EF-VYJG,��Ø�æ�
ø��ªº�
Ø���Æ������øØÆ�º�Ø�œØ
�ø�
�ºF�Ø�œ.

�.��Æ��ÆØø�ł
Øø�������Ł�øØÆ�œ�Ø�����ØŁØœ����
º��ł�œ
��ł�F
.�øØÆ�œ���ø�Ø
,Æœ��Ø��æ�Ø�Ø�,�
�Ø��œ��ø�œØøł��
�œ��æ�Ø�ª����ø�

�
�
F���Z��ø�,��-��œ�æF���ªØ�

øº�
Æ��œ�Ø�ŁłæØ��æŁłŁ�F��ø�œ�Ø�.

Ł.��øł�
���œ��
ª�œ��øł�œøłø�Ø�œ
�ªØ�
ØŁØ����
�øØ��œ��Æ�œ
��æ��œ,º���
�ªœæº��Ø����łÆ�Ø�œ,º�Øø��ø
Æ-6Æ�Æł��ł2014

106

��ÆłŁ��’�
ł���ÆØı����Ø�ø�ŁØ�Zœø�"�

71�øłª
œøœØ�œ
����Ø�œ,
��ł�Ø
�
�Ø�"øŁł��
�æ’I/14’�AØœ�ªł��’"4)27.3.2014(
energy.gov.il/Subjects/OilSearch/Documents/LeviathanDarom.pdf)

ª�ø

�æ�
(.

72�Ø��-ªłŒł�ø���Æ�ºØ
Ø��Ø�Øœ�FÆ��
øØ�1.5�Ø�Ø�łªª��łÆø�œF�
ł�Æ�œ
Æ�Øœ��
���ł.
�łœ
œ�FÆ�œ��œ��øł��ªØ�
��œ���œ
æ�Ø�
�F�ÆøÆ�œA
.
�Ø��-ªłŒø�Ø�Æ�ºØ���ł��øø�Ø�Ø
Ø
��œ��ØªØ
���
ł��œø
øØ��4�Ø�Ø�łª
ª��łÆ�Øœ��
���ł.
ªØº
�"
��ø�
�Øøł
�œ�œA

��;ªł�Ø
�ÆØ�Æ�ª"DNGCS

16.8.2015www.globes.co.il/news/article.aspx?did=1001061263#fromelement=

hp_folders_585.



œ����œ��
�Ø��Æ�œØ-øºØ��œÆØ�æØ�øÆØ��øØ�Ø���ªØ��œ,Æ�Øł
º�øł�ª�ÆłÆ�ł�ØŁØ��ŁA��ł�Œ73.

Ø.Æ�Øø�ł��ł,�Ø��øº��ø�ªØ�
�ø�Ø
�����Æ�º�Ø�œØ
�ø��øØ�Ø���
��-ØªØ�ØŁœ��ªØ�ø�Ø���ºe��Ø���Ø
�Æ����ØøØł,º���
Ł�œ
�Æ��œ
��
�łœ
�ŁÆ�,��
���œłA�Ø����ı-��łı�ºª��
.

Ø�.�Ææ��)����ºA�œ�Ø��Ø74(,Øø�
ÆØ�Æ�øÆ��æ��Ø
ø����ØœØ�œł�Ø�œł
Æø�Ø�
��ł���œ,��ºØ
Ø��ªF�Æø�ÆØ�ł�ø��Ø�ø�
œ�œ��œ,�
Ø�

Ł��
ø�Ø��ø��øØ��ł��ł�œ�º�Ø�œ
�ª�Æ�ªØ�

��ł�œ������
Æ�Ø�Łłæ
�ØÆ�łØø�
�ªØ�

��ł�œ75.ª���
�ºŒ
Ø��Øł��ø���Øº�œ
ÆªØ�����Ø�łº�œ
�łº�
ÆØ�-����Ø�Fø�Ææºæ�ºØ
ø��œ)ICSID(.
Æ�ł
�
�ª�ÆłÆ
�Æ��œø
ŁØ�
��ø�œ��ł��A�Ø��øØAæØ�łØ�œ
Æ�ªØ�
,ø�Øł�
ÆØ�
øº�Ø�ł�Ø�º��øAł��œ���ªø�æØ�łØ�œ

107

����Ø�ø�ŁØ�Zœø�"�
œł���œÆ�Ø���Ø��œÆ�øØ�Ø��łØ�

73ł����Ø�
"ø55�
ŁæŁø�Øª
.

74�Øœ��
ÆØ�Æ�øÆ������Ø��œ��øłØ�œÆ�º�Ø�œØ�ø�
�øØ���F�ł���Ø.��ø�,
���ł��
��łæ�ø����ÆØ
���
���øłÆœ���
F��łœł��
�������Øœ��łØœÆø�
"��ØÆ",�øł�Æł
øAF�Øœ����œÆ�º�Ø�œ
�F�
ł���ØÆ
.Carlos C. Gutiérrez,

UnProblema deAcceso aMedicamentos: El Caso Imatinib (Glivec) en Colombia,
UNIVERSIDAD EXTERNADO DE COLOMBIA (2015), http://propintel.uexternado.edu.co/

un-problema-de-acceso-a-medicamentos-el-caso-imatinib-glivec-en-colombia/.
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ł��:Human Rights and Investment Policymaking: Relevance and
Integration, LSE HUMAN RIGHTS (Oct. 28, 2014), http://blogs.lse.ac.uk/invest-

ment-and-human-rights/portfolio-items/background-and-summary-investment-

human-rights-relevance-and-integration-panel-discussions-2014-world-investment-

forum/; UNCTAD, Selected Recent Developments in IIA Arbitration and
Human Rights (IIA MONITOR No. 2, 2009), http://unctad.org/en/Docs/web-

diaeia20097_en.pdf.
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76Philip Morris Brands Sàrl & Others v. Oriental Republic of Uruguay, ICSID

Case No. ARB/10/7, July 2, 2013, http://www.italaw.com/cases/460.

77Philip Morris Brand Sàrl & Others v. Oriental Republic of Uruguay, Procedural

Order No. 4, ICSID Case No. ARB/10/7, March 24, 2015, http://www.italaw.

com/sites/default/files/case-documents/italaw4218.pdf.

78Methanex Corporation v. United States of America, Decision of the Tribunal on

Petitions from Third Persons to Intervene as ‘‘Amici Curiae’’, January 15, 2001,

para. 49, http://www.italaw.com/sites/default/files/case-documents/ita0517_0.pdf:

‘‘There is an undoubtedly public interest in this arbitration. The substantive issues

extend far beyond those raised by the usual transnational arbitration between

commercial parties. This is not merely because one of the Disputing Parties is a

State: there are of course disputes involving States which are of no greater

general public importance than a dispute between private persons. The public

interest in this arbitration arises from its subject-matter, as powerfully suggested

in the Petitions. There is also a broader argument, as suggested by the

Respondent and Canada: the... arbitral process could benefit from being

perceived as more open or transparent; or conversely be harmed if seen as unduly

secretive. In this regard, the Tribunal’s willingness to receive amicus submissions

might support the process in general and this arbitration in particular; whereas

a blanket refusal could do positive harm’’.
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�F�)Escrache de Vázquez a Philip Morris en la ONU,

EL PAÍS (Sep. 30, 2015), http://www.elpais.com.uy/informacion/escrache-vazquez-

philip-morris-onu.html(:
‘‘...no es ético, señoras y señores, que en algunas circunstancias
tribunales de organismos multinacionales puedan priorizar aspectos
comerciales a la defensa de un derecho humano fundamental como
es la salud y es la vida...’’

80EMERIC DE VATTEL, THE LAW OF NATIONS, OR, PRINCIPLES OF THE LAW OF NATURE,

APPLIED TO THE CONDUCT AND AFFAIRS OF NATIONS AND SOVEREIGNS, WITH THREE

EARLY ESSAYS ON THE ORIGIN AND NATURE OF NATURAL LAW AND ON LUXURY, 1758,

298 (K. Haakonssen et al. eds., 2008): ‘‘Whoever uses a citizen ill, indirectly

offends the state, which is bound to protect this citizen; and the sovereign of

the latter should avenge his wrongs, punish the aggressor, and, if possible, oblige

him to make full reparation; since otherwise the citizen would not obtain the

great end of the civil association, which is safety’’.
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,Æœ��Ø��æ�Ø�Ø�,���ÆÆ��łØ�œÆØ�-����Øœ.ł��:Richard B.

Lillich, The Current Status of State Responsibility for Injuries to Aliens, in
THE INTERNATIONAL LAWOF STATE RESPONSIBILITYFOR INJURIESTO ALIENS 15 (1983);

Paul Guggenheim, Les Principes de Droit International Public, 80 R.A.D.I. 5,

125 (1952); THOMAS HEFTI, LA PROTECTION DE LA PROPRIÉTÉ ÉTRANGÉRE EN DROIT

INTERNATIONAL PUBLIC 3-14 (1989).

83Alberto M. Aronovitz, The Procedural Status of Individuals in Diplomatic
Protection and in the European Convention on Human Rights: A Comparative

Study, 28 COMP. L. REV. 4, 15, 19 (1995))�
��:Aronovitz, The Procedural
Status of Individuals(.

84UN Charter, art. 2, http://www.un.org/en/documents/charter/index.shtml: ‘‘The

Organization and its Members, in pursuit of the Purposes stated in Article 1,

shall act in accordance with the following Principles... 4. All Members shall

refrain in their international relations from the threat or use of force against the

territorial integrity or political independence of any state, or in any other manner

inconsistent with the Purposes of the United Nations’’.
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86Mavrommatis Jerusalem Concessions (Merits), (1925) P.C.I.J. Ser. A No. 5, 40, 45.

87Aronovitz, The Procedural Status of Individuals,��Ø�
"ø83,Æ��’15;Civilian

War Claimants Ass’n. Ltd. v. The King, [1932] A.C. 14.

88�
ł���ÆØı,��Ø�
"ø1,Æ��’.373

89International Centre for Settlement of Investment Disputes (ICSID), https://icsid.

worldbank.org/apps/ICSIDWEB/Pages/default.aspx.

90European Convention for the Protection of Human Rights and Fundamental
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Freedoms (1950), http://www.echr.coe.int/Documents/Convention_ENG.pdf)�
��:

���

�Øł��Øœ��º�Ø�œ�ª�(.

91American Convention on Human Rights, Adopted at the Inter-American

Specialized Conference on Human Rights, San José, Costa Rica (22.11.1969),

http://www.cidh.oas.org/Basicos/English/Basic3.American%20Convention.htm

)�
��:
���

��łØ�Øœ��º�Ø�œ�ª�(.

92æ’34����

�Øł��Øœ��º�Ø�œ�ª�,��Ø�
"ø90:
‘‘Individual applications. The Court may receive applications from
any person, nongovernmental organisation or group of individuals
claiming to be the victim of a violation by one of the High Contract-
ing Parties of the rights set forth in the Convention or the Protocols
thereto. The High Contracting Parties undertake not to hinder in any
way the effective exercise of this right.’’

æ’44����

��łØ�Øœ��º�Ø�œ�ª�,��Ø�
"ø91:
‘‘Any person or group of persons, or any nongovernmental entity
legally recognized in one or more member states of the Organization,
may lodge petitions with the Commission containing denunciations
or complaints of violation of this Convention by a State Party.’’
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93Government of the State of Kuwait v. American Independent Oil Co. (Aminoil),

21 I.L.M. 976 (1982), para. 26)��Ø���
��:��F�Aminoil(.
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94Corte Interamericana de Derechos Humanos, Caso Salvador Chiriboga v. Ecuador,

Sentencia de 6 de mayo de 2008 (Excepción Preliminar y Fondo), Ser. C No. 179,

para. 96, http://www.corteidh.or.cr/docs/casos/articulos/seriec_179_esp.pdf.

95ISI FOIGHEL, NATIONALIZATION 69 (1982): ‘‘Themajority of the nationalization laws of

the countries we have considered contain provisions concerning the liability of the

nationalizing state to pay compensation to those affected by the nationalization...’’.

96ł��,��ø�:Treaty of Friendship, Commerce and Navigation between the Republic of

China and United States of America, 1949, 25 U.N.T.S. 90, 100, art. 6.2: ‘‘The

property of nationals, corporations and associations of either high contracting party

shall not be taken... without due process of law and without the prompt payment of

just and effective compensation’’; Treaty between the United States of America and

Uruguay Concerning the Encouragement and Reciprocal Protection of Investments,

signed Nov. 4, 2005, entered into force Nov. 1, 2006, art. 6, http://tcc.export.gov/

Trade_Agreements/All_Trade_Agreements/Uruguay_BIT.asp: ‘‘Neither Party may

expropriate or nationalize a covered investment either directly or indirectly through

measures equivalent to expropriation or nationalization (‘expropriation’), except...

(c) on payment of prompt, adequate, and effective compensation...’’.
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97Diplomatic Note by Mexico, 24.10.1938, in C. NEALE RONNING, DERECHO Y

POLÍTICA EN LA DIPLOMACIA INTERAMERICANA 58 (1965): ‘‘Pagaremos cada dólar o

libra que valen las propiedades que hemos expropiado. Sin embargo, no con-

sideramos la expropiación del petróleo como un asunto de discussion ni objeto

de intervención diplomática’’.
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98North American Free Trade Agreement, in NAFTA Secretariat, https://www.

nafta-sec-alena.org/Home/Legal-Texts/North-American-Free-Trade-Agreement?

mvid=1&secid=539c50ef-51c1-489b-808b-9e20c9872d25#A1110:
‘‘Article 1110: Expropriation and Compensation

1. No Party may directly or indirectly nationalize or expropriate an
investment of an investor of another Party in its territory or take a
measure tantamount to nationalization or expropriation of such an
investment (‘expropriation’), except:

(a) for a public purpose;

(b) on a non-discriminatory basis;

(c) in accordance with due process of law and Article 1105(1); and

(d) on payment of compensation in accordance with paragraphs
2 through 6.’’

99Richard Lillich, The Valuation of Nationalized Property in International Law:
Toward a Consensus or More ‘‘Rich Chaos’’, in THE VALUATION OF NATIONALIZED

PROPERTY IN INTERNATIONAL LAW vol. 3, 184 (Richard Lillich ed., 1972): ‘‘...a

consensus existed in the international community to the effect that compensation

must be paid for nationalized property, and the key issue needing study was the

standards of valuation to be used in determining the amount of such compensation’’.
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100Eduardo Jiménez de Aréchaga, International Law in the Past Third of a
Century, 159 RECUEIL DES COURS 1, 298 (1978).

101Karl Meessen, Introduction, in KAPITALINVESTITIONEN IM AUSLAND - CHANCEN

UND RISIKEN 25 (J. Esser & Karl M. Meessen hrsg., 1983): ‘‘The obligation to

pay full compensation is inherent to the very concept of compensation itself.

But, as mentioned earlier there are situations where the above rule would have

to be supplemented to the effect that a reduction to the compensation due is

justified’’.ł����SORNARAJAH,��Ø�
"ø2,Æ��’448:‘‘Full compensation need

not be paid where there is a full-scale nationalisation of an industry as a part of

economic reform’’.

102ªØ�øŁF�\CKTG\CKRNBGPKG\,��Ø�
"ø24,Æ��’142;Josef Kunz, The Mexican
Expropriations 27 (New York University School of Law, Contemporary Law

Pamphlets Series, Ser. 5 No. 1, 1940, rep. 1976): ‘‘The right of aliens in the

matterof expropriation is derived from international law and the fact that

States can, under their constitutions, expropriate their own citizens without

adequate compensation, cannot be pleaded by them, when treating aliens in

the same way’’.
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‘‘3. Property of nationals and companies of either High Contracting
Party shall not be expropriated within the territories of the other
High Contracting Party except for a public purpose and with
payment of a just compensation. Such compensation shall represent
the equivalent of the property taken; it shall be accorded in an
effectively realizable form and without needless delay. Adequate
provision for the determination and payment of the said compensa-
tion must have been made no later than the time of the taking.’’
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126Vienna Convention on the Law of Treaties, 1969, art. 26, https://treaties.un.

org/doc/Publication/UNTS/Volume%201155/volume-1155-I-18232-English.pdf:

‘‘‘Pacta sunt servanda’. Every treaty in force is binding upon the parties to it and

must be performed by them in good faith’’.

127Æ�Æ�ØøœØ,��Ø�
"ø32,�æ’.52

128ł��æ’38�-Statute of the International Court of Justice (http://www.icj-cij.org/

documents/index.php?p1=4&p2=2&p3=0):
‘‘The Court, whose function is to decide in accordance with
international law such disputes as are submitted to it, shall apply:

a. international conventions, whether general or particular, estab-
lishing rules expressly recognized by the contesting states;

b. international custom, as evidence of a general practice accepted
as law;

c. the general principles of law recognized by civilized nations;

d. subject to the provisions of Article 59, judicial decisions and the
teachings of the most highly qualified publicists of the various
nations, as subsidiary means for the determination of rules of law.’’
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129Case Concerning the Factory at Chorzów (Indemnity) (Merits), Judgment,

P.C.I.J. 1928 Ser. A No. 17, 29, 46-48)�
��:��F�Factory at Chorzów(.

130ø�,Æ��’47:
‘‘The essential principle contained in the actual notion of an illegal
act - a principle which seems to be established by international
practice and in particular by the decisions of arbitral tribunals - is
that reparation must, as far as possible, wipe out all the consequences
of the illegal act and reestablish the situation which would, in all
probability, have existed if that act had not been committed.’’

131ł��ªØ�øŁF�\CKTG\CKRNBGPKG\,��Ø�
"ø24,Æ��’132;Susan Marks, Expropriation:
Compensation and Asset Valuation, 1989 CAMB. L.J. 170: ‘‘Few would dispute

that international law draws a sharp distinction between a lawful and an

unlawful expropriation of foreign assets by a state’’.
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140US Suspends Argentina from Trade Preference Scheme, 16(12) BRIDGES

(March 28, 2012), http://www.ictsd.org/bridges-news/bridges/news/us-suspends-

argentina-from-trade-preference-scheme: ‘‘Trade frictions are on the rise between

Washington and Buenos Aires, after US President Barack Obama announced on

Monday that the US would be suspending Argentina from its Generalised System

of Preferences programme - which waives duties on thousands of imports from

developing countries - for failure to pay arbitration awards in two disputes

involving US investors’’.
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149Margarita T.B. Coale, Stabilization Clauses in International Petroleum Transac-
tions, 30 DENV. J. INT’L L. & POL’Y 217 (2003).

150Aronovitz, The Procedural Status of Individuals,��Ø�
"ø83,Æ��’.15

151Vienna Convention on the Law of Treaties,��Ø�
"ø126,æ’2)a(:‘‘‘treaty’

means an international agreement concluded between States in written form and

governed by international law, whether embodied in a single instrument or in two

or more related instruments and whatever its particular designation’’.

152Texaco Overseas Petroleum Company/California Asiatic Oil Company and the

Government of the Libyan Arab Republic, (1977) 104 J.D.I. 350, (1979) 53

I.L.R. 389, para. 48: ‘‘Thus, the internationalization of certain contracts entered

into between a State and a private person does not tend to confer upon a private

person competences comparable to those of a State but only certain capacities

which enable him to act internationally in order to invoke the rights which result

to him from an internationalized contract’’)��Ø���
��:��F�TOPCO(.



��ªØ�
���œ
��øł�œ�����œæ�º�Ø�œØ

łØÆ��Ø�œÆ�Łł
�����Æ�º�Ø�œ

�øØ�.����œ"
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155HowardMann, Stabilization in Investment Contracts: Rethinking the Context,
Reformulating the Result, INVESTMENT TREATY NEWS (Oct. 7, 2011), http://www.

iisd.org/itn/2011/10/07/stabilization-in-investment-contracts-rethinking-the-context-

reformulating-the-result/.

156Berthold Goldman,Nouvelles Réflexions sur la LexMercatoria, in FESTSCHRIFT
PIERRE LALIVE 241 (1993), http://www.trans-lex.org/112300; Abul F.M.Maniruzza-

man, The Lex Mercatoria and International Contracts: A Challenge for Inter-
national Commercial Arbitration?, 14 AM. U. INT’L L. REV. 657 (1999), http://

digitalcommons.wcl.american.edu/cgi/viewcontent.cgi?article=1322&context=auilr.

157NOAH RUBINS & N. STEPHAN KINSELLA, INTERNATIONAL INVESTMENT, POLITICAL RISK

AND DISPUTE RESOLUTION 45 (2005): ‘‘Whether or not the investment contract

contains an arbitration clause, a choice of law provision can increase predictability
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159��F�Aminoil,��Ø�
"ø93,Æ��’990Z991:
‘‘The Shaikh shall not by general or special legislation or by admini-
strative measures or by any other act whatever annul this Agreement
except as provided in Article 11. No alteration shall be made in the
terms of this Agreement by either the Shaikh or the Company except
in the event of the Shaikh and the Company jointly agreeing that it is
desirable in the interest of both parties to make certain alterations,
deletions or additions to this Agreement.’’
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‘‘Concession shall not be annulled by the Government and the terms
therein contained shall not be altered either by general or special
legislation in the future, or by administrative measures or any other
acts whatever of the executive authorities’’; ‘‘This agreement shall be
construed in accordance with the Petroleum and Tax Laws and related
regulations in force on the date of execution. Any amendment to, or
repeal of such laws or regulations, shall not affect the contract rights
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or obligations of the contractor without its consent’’; ‘‘After the effective
date of this agreement, if there is a change in the domestic law that
results in a material adverse impact on the economic value derived
from operations by the contractor, the state (NOC) will ensure that the
contractor will derive the same economic benefits as it would have
derived if the change in law had not been affected’’; ‘‘No general or
particular measure, whether legislative or administrative, or any other
act of this kind emanating from the Iranian Government Authority,
central or local, can annul the present agreement, amend or modify its
provisions, prevent or hinder the necessary and effective performance
of its terms. The amendment or modification of this agreement shall
not take place except by the Agreement of the parties themselves’’;
‘‘The company shall submit to all existing and future legislation of the
U.S.S.R. in so far as special conditions are not provided by this
agreement. The government undertakes not to make any alteration in
the Agreement by Order, Decree, or other unilateral act at all except
with the Company’s consent’’; ‘‘Upon execution hereof by the parties,
this contract shall be a firm and binding agreement between the
Parties and shall not be amended or modified except by mutual
written consent’’; ‘‘The Administration shall not resume or expro-
priate or permit the resumption or expropriation of any asset (whether
movable or not) of the Company used in connection with any of its
operations under this Agreement, any of the products resulting from
such operations, the business of the Company or any shares held or
owned by any person in the Company.’’

ł��:Amaechi Nwokolo,Oil and Gas Law: Is there a Legal and Functional Value
for the Stabilisation Clause in International Petroleum Agreements? (Centre
for Energy, Petroleum and Minerals Law and Policy, Annual Review 8, 2004),

http://www.dundee.ac.uk/cepmlp/gateway/index.php?news=28033; GUIDO AJELLO,

LA CLAUSOLA DI STABILIZZAZIONE NEI TRATTATI E NEI CONTRATTI INTERNAZIONALI

23, 30 (unpublished doctoral thesis, Catania University, 2008).

160Andrea Shemberg, Stabilization Clauses andHumanRights 17 (a research project
conducted for IFC and the United Nations Special Representative to the Secretary
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170ø�,Æ��’1052:
‘‘In consequence, and while I naturally hesitate to differ from a view
so skillfully constructed and persuasive as that contained in the Award,
good faith andmy professional conscience compel me to conclude that
although the nationalisation of Aminoil’s undertaking may otherwise
have been perfectly lawful, considered simply in its aspect of being an
act of State, it was nevertheless irreconcilable with the stabilization
clauses of a Concession that was still in force at the moment of the
take-over.’’
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174ø�,�æ’.146

175ø�,�æ’69)‘‘considerations of expediency and not of legality’’(.

176ø�,�æ’80Z91:

‘‘Awards almost always include a retrospective (as opposed to prospec-
tive) component. Non-pecuniary relief - including orders for specific
performance, contractual reformation, and pure declaratory relief - is
far less common. The traditional practice of awarding damages is a
function of several factors, including the terms of the relevant contract
or treaty, applicable law, and the greater ease of enforcing monetary
awards. Moreover, claimants frequently request damages, and tribunals
are constrained by the doctrine of ultra petita from employing remedies
that differ in kind from that which has been requested.’’

ł����:Brooks E. Allen, The Use of Non-pecuniary Remedies in WTODispute
Settlement: Lessons for Arbitral Practitioners, in PERFORMANCEASA REMEDY: NON-

MONETARY RELIEF IN INTERNATIONAL ARBITRATION 281, 294 (2011), http://www.sidley.

com/files/Publication/82968525-ac11-4ec3-b815-763a3d4208cc/Presentation/Publica-

tionAttachment/380384cc-5395-4f87-ba8f-783138314c33/14%20Part%20IV%20

Chapter%2018.pdf.

177ł����Ø�
"ø129�
ŁæŁø�Øª
"ø129Z.132

178��F�TOPCO,��Ø�
"ø152,�æ’.111



)D(FTZM\FBVYJKCKG\[NFIGHKOFTCZ-NBGPKKOMBPXTKNFCJI\KXKCG\
CPTPEO[NP[YKTKO

�Ø�æ�ø�æØœ�ø�
Æ�łłª���Ø,�øł
��Ø
��Æłœ"Ł���"æ�ªø�

øÆ
Æ�Ø�,�ø�œ�Øª
łÆ
ø����ı.��ØªŒ�Øæ�,�ØøØÆ���œ
œ����œ

��øØ�œø��æØ
�����ªœ-�ÆŁ�ø��øØ�ø����F�Æ
øÆ
Æ�Ø��œØª
������º�Æ
.º�ØøºÆł��Ø�,179�Ø-��øł��ø�œ
łÆ
º�øł�ªØ�
�æłÆœ
��
��Æ
œ����æÆ�łł�œ����æ-ªØ�ÆØ�-����Øø�FÆ���œ
�
��Øł�œ

��Æ�ª��œ�,º�Øø�º��
�
��ÆÆ��œ
�łø
.Ææ���ø�ªÆł,
��

���łŁØÆØø��æTOPCO�ø�ł����ºØ�
,�
æºæ�Œ
�æªłÆªłŒ��łœ:
���ł��ªøØ���ªØ�ø��ø�-��œ�����Ø�,
æºØ�
��Æ�ø����Æłœ
"Ł���"�Ø��F�Æ��Æ
152�Ø�Ø��ª��ł,Æ�����œ�º�Ø�œ��Ł180.Æ�Ø�Ø�
��ł�œ,��-��-�ØøÆ�ł
ª�����
æ�Ø�
�F�ÆøÆ���


ø�
ºø�ł
,
��łº�œ
Æ�łł�œ�æ
��ÆæØæ�ºØØø�
��Øł�œ
��Æ�ª��œ�,Æ������
�ºœ

�Æł
ÆÆØŁ��

����œ,���"ł"Æ�Ø��F�.

�º��øØø�ªØ��œø�ø�Ø�œ�
æºØ��
øÆ
Æ�Ø�Æ
œÆææ����łºœ
�ø�Ł

��Ø�Ø,���œÆ�łØ�ø�
���œøÆ����Æ�Ø��ª���.ºŒ,�æØłœ
�æØ

ÆØøł�����
ºØÆœØ-
�ø�ŁÆ�łı���łœ�����æ�æ�ª�
Z��ø�,º�øł
Øæ�ª
��łŒ
�ØÆ�łØø��Ø�
ºłØ��
ø�Ł���œÆÆ����
�Ø�łº�ø�łŁØ�ª�
��
œF���
øœ�
181.

141

����Ø�ø�ŁØ�Zœø�"�
œł���œÆ�Ø���Ø��œÆ�øØ�Ø��łØ�

179ł����Ø��Øª
"ø137Z.138

180ø�,
�łœ�Æ����œR. von Mehren.

181Æ�"ı96/2390YZSKYR’PEKR\K[ZBN,PKRFNPYZYTKK[ZBN,�"ª�
)2(625)2001(;
Danielle Marx, Takings and the Requirement of ‘‘Ongoing Public Purpose’’:
The Effect of the Constitutionalization of the Right to Property on the Law of

Takings, 36 ISR. L. REV. 149 (2002).

Æø�œ2010œ��æ’14���ªœ
ł��œ)łºØø
��łºØ�ØÆ�ł(,1943,�
���
�øłæ�º�œ
�æ�Ø�œ�æŁ�œ�
�Łł

�ØÆ�łØœ
��ºł�œ,ªÆłø������œ��øł�Ø�œ

œ�łÆ�œ

øØ��ŁØœÆ�łØ�ø�æŁF
)www.nevo.co.il/law_html/law01/286_034.htm#Seif14(:

"��łæ�

�ª�
��Øæ�Ø�5,�º���ª���
øł
���ł��
Æł���Ø
æ�Ø�7,łø�Ø
������łÆ�,ÆØ����łØ�ÆØ�Æ��œ,�łºØøœ��œ
ł�,
�œ�ŒøØ�æ�ł,Æ����
���łŁÆæ�Ø�5,
�ª�
ø
�����łÆ�,�º�Æ�Ø-�ª�
øø��œØ
��łø��Ææ�łØ
����
ºÆ��Ø
ł�,ø�łºØøœ

��ł��

����łÆ�,��ºÆ��Øº��º�œ��Ł�Æœ
��
Æ��œ
ł�,�º��º�Æ�Ø-�ª�
���œÆ�Ø
�ª�
���łØ�,ø
�Øø�œÆØ�
���œ
ł�Æ
�øŒ�
�ª�
��



º�Øø��Ø�,
�øØ�Ø�
��łØ�Ø�ø�º�Æ�ºØ���œ
�Ø��ø�

�
ø���Ł
ÆØøł����ªłø�)������ª���ºŒ(øÆ�æ�ºØ�ø�º���
�����
�
�ºØ���œ
Fº���æ�Ø�Ø��F�ÆØ�øÆ
�œœ�FÆØøł�����ø��œ�œœ��Ø

œøł�œ.

ªÆł
Ø
��øłØ,�ł�
ªÆłØ�
Æ�Ø�ø��ł
�ø�
�Ø��ı
�ø�ŁØ���ø�

Æ�Aœ-ª�œ��ø�œ2010:

"Æ�ł
ø���Ø������œ�º�
æº������
��
Ø��Ø����ÆºªØ.

���Æ�łÆ��ª���ł
�Æ�ææ��łØøØ���œ����œ]�����
���Ø�Z�"��’[.�
���ª�
�œ�Ø��øØŁœ
�ø�Ł
Øøł��Øœ

�Æøœ�œœ�ø����Øø�œ
��ø

�Ø�
�Ø...
�œœ��ª�
���Ø��ªØ��œÆ�æØ
,��łØ
�ªł����łØ
��
��łºœ

Øøł��Øœ���º��æ�ºœ�ÆªØ��Æ�����œ�łø��œ
łØøØ���œ
�
���œ,��œłœœ�œ�ł���œ
�����ł
�œ
�Ø���Ø�øÆ�

���.�º��Ø��Æ�
�œ
��."182

ÆØøł���ø�Ø
�
œ��łłø��
���F�œ,�
Ø���"
�ºœ

øœ�łł�œ"ø��
�œ
ÆØ�æ����Ø-łø�œ�ø�œ
æªłø�Øœ��
œ��œ��Ø���ø��
œ�Ø
º��ÆŁ�

Æ
Ø�œ
Z��ø�Zæ�œłœ�œœ�œ
�ØÆ�ł183.

�º��ł

º�æœæ�Ø��F�Æ�Ø�
Æ�œØ-��ØœÆ��Ø���-�Ø
�ø�Ł
Øøł��Ø184.
�Aœ-
ª�œø�
�ø�
�Ø��ı
�ø�ŁØ���ø�
�ø�œ2010��F�œÆ���
ºØ

�ł��œø�Łłœ���ł���Ø�ØÆ�œ�Øæ�ØœºÆł�º���Æ�Æł.��ø�,æ�Ø�40
Æœ�æ�œ�����ºØ���Ø��ł
��Ł,
œøº"�-1968,�Æ�:

142

��ÆłŁ��’�
ł���ÆØı����Ø�ø�ŁØ�Zœø�"�

ºA�
�łº�ø��œ
ł�,ø��æł
��Øæ�Ø�5,��œ�Œ�Ø��Ø��łØ
,����ł
�łæ��Æłø���œø���œ

�ª�
,ø
�����łÆ�,œ��Łł
ł�
��ºłœ
Æ��œ

�ª�
���łØ����œ
ø���œ

�ª�
��ºA�
�łº�ø��œ
ł�,
�łÆ�œ�Ø�Æ�ø���Ø��F���Ø
."

182�Aœ-ª�œ�ø�ŁØœ�ł�œ�łæ���æ��œØ
ø���ªœøøØ�æØ1,��Ø�
"ø19,Æ��’7Z.8

183ł��,��ø�,ª��
Æł-�ł�"
øœ�łł�œ����
ø�łø�œ��
�Øœ:�ł
�Æ���ª���Ø�œ

��ł�ŁØÆØœ"FP[VJØ�111)2007(hamishpat.colman.ac.il/files/04_2011/E_DBarak

Erez.pdf.Æø�œ2015
��ø��œØł�œ�Æ�"ı��ª�œA

��,ÆØ�
Øœł��ª
º��œ�æœ

Ø�ØÆ�œÆ�:Æ�"ı15/4374F\RGTFNPTQBKMG\F[NJGQCK[ZBN)T"Z(R’ZB[PP[N\
K[ZBN)��łæ�Æ�Æ�,27.3.2016(.

184�ÆłØ��
ø��"�Aœª�
�ø�ŁØœ�A�ª
�Æ�Ø�œ
�ªØ�Ø�œ��ÆØ��
�ªØ�

�œÆ�Æ�ª

øØ��øø���ł�Ø��łŁF�Æ�ø�ÆØŁÆ�����F�"6,60)2013(,www.mof.gov.il/Commit-

tees/NatureResourcesCommittee/EmdotTzibur_Cil_GavrielaShalev.pdf.



")�(
øłØ
Ø
��æ�Œ,��������,Æ�Øø�ł�ª�ø���ªœ
ºæ�Ø�
ø�
º�æœ,��ø�œº�øØ��F�Æ�ºØ��,C\RBK[FXEEKOFSMKPG
TN[KRGKKOBNF.

)Æ(
�ªªØ��œ�FÆØ��
��Ø�������œ
œ��Ø��

�ł��œø�
�ºØ���
Æ
œ����ł���œ
�����
ł���
Ł�Æ

ªªØ,œ�Œ
ºØÆ�ªł�����ø���ø�
œ��Ø��

�ł��œ
���łØ�.

)�(º���ø
�Ø
º��Øœ���Ø��ªœ�������œ�Ø�
�Ø�œ��
��ø
��łº�ø
��
��Æ��
��ø�
���łø�œ��ø�œØœ
ÆØøł��)ÆØ�łø�œ�łº�Øœ�����Øœ(NBKCJNGHMKGQHFGNB
K[RGBGK\YRGB\
�ł��œØ����Ø������ØºøØ���œÆØ����

ł��Ø�
Ø�Ø�ø�œ��Ø�.ÆØŁ��,œØ����øØ��F�º��
Ø�ø�
�Œ�łCFSMP\FXEEKO��ºØ���
."185

ł��Ø�øØ��Æ���ª
���F�œ:Æ�Øø�ł
��Ø�-�ªØ�œØÆº���ø�æ�Ø�Ø�
�F�ÆØ�����ª��łÆ��Ø��Ø��œÆ�
�œ
�º�œø�
�øØ�)º���
���œ��

����œ(,�����Æ��Ø��̄ł�œø�Ø��Ø�łª�œ��Æ-�ØÆ�ø�
�º�Ø�œø
��łºø.
Æ�ł
ø�œ��ØªØ
��ÆØøł��Øº�

�ºF�Øœ
�ł
,Æœ�Ø�œ

œøł�œ,

143

����Ø�ø�ŁØ�Zœø�"�
œł���œÆ�Ø���Ø��œÆ�øØ�Ø��łØ�

185

ª�ø�œ
�æ��.�ÆłØ��
ø��,Æ�Aœ-
ª�œø�
�A�ª
�Æ�Ø�œ
�ªØ�Ø�œ��ÆØ��

�ªØ�

�œÆ�Æ�ª
øØ��øø���ł�Ø��łŁF�Æ�ø�ÆØŁÆ�����F�,��F�œ�ł

��æ�ø��æœØ�ØÆ�œØøł��Øœ)ø��,��Ø�
"ø184,Æ��’16)

ª�ø�œ
�æ��((:

"Æł�øØœø�œ1995,Æ�æ�łœØª��
�ØŒ

�łŁ
��ł�œ�ºØłœ�ł�Ø�

ø�ØŁ
ÆºØ�,
�Ø��
�ªØ�
��Ø"
]����ØØ�
���[�
Æ��œAØœ�łØ�

ªªF�Æ��F��Ø��ø
�º�Ø�œ
����œ�
�Æ
æº�
�ØºØ��.
æº��œ��

�����Æ�ºœÆ�ºØ��Ø��11ÆØ���ł1995�Ł��øł
���ł�øł
œ�øF
,

�æ�ł�
œ�æ�
)�
��:’�ºœÆ
øłØ�’(.Æ�æ�łœ�ºœÆ
øłØ�,F\IKKCF
PP[N\K[ZBN[NBNEZG[EKGQPIGE[CDGCFF\PNGDKOøØø����Æ�Ø�
º��œø�œØœø���1��Ø��Ł���œø�º��łØª
�ø��øØ��ł
Æ�Æł��
øœØ��łÆ�œØª.��ª
�æº�ºØ
�ªØ�
œ�º��œÆ��ªØ����ªøÆ��Æ


œ����Ø�ł
���ø�œ2010�łÆ�����º��œø�œØœø���3�Ø�Ø��
Ł���œ.Æœ��ł
�
œ�FÆ�œ
�ªØ�
º���ł,
œ�FÆ
�Ø"
ø���ªł�ø�œ
�Ø��ø��Æœ
ø�
��ø�
�æ���F�Æœ��œ
�ØºØ��ºÆØøØ���
�æØ��œÆł����œ�Ø����œ�Ø�Ø�����œ���øł�œ
�Æ�œ
���łØ�
�ø��
�ØºØ���øØ����ªłŒ
Ø�.
�
ºØº�,Æ�ºœÆ
øłØ��ª���œ,ÆØ�

Øœł,
æº��œ
�ªªØ�ÆªÆł����Fø���º�Ø�œØ
��º��
æº�
�ØºØ��,
º����
œ�FÆ�Ø�œ�œØªØ�œ
�����œ���
.F\IKKCG\HGZBUMTGPE\
NTXPFZFKBCTN\P[PTG\ZCF..."



����ª��
º�æœ
�ł�
�F�Æœª��
,�
-��øÆ�œ
��œ
�ºØ���œ�ł�œ


œ��
�œ�Ø�
�Æ�Ø�
�æØœ.
�ł�
º��
Fœ
��º
º�ł�
Æœ����FÆ.
�Ø���

Ø

��Æ,Fœº�ø
�Æł

��łØ�ØœØº�
�
���œŁ���œºÆª�œ-
�ø�øØº������ªÆªłº
ø�
��ø�
ÆÆ��
�Fø��œ�æ��œØ
ø���ªœ
øøØ�æØ1��º���̄ł
��łœø
Fœ
�Ø��ªœ"�
�øØł"�œ
��Æ��-ØªØ
øØ��F��ª-�ªªF�.��ØªŒ�Øæ�,º�Øø�ł�
��æØ
Æ�łł�œÆ��F�Aminoil,
Æ��F�TOPCO�Æ�łØ���łØ�,186Æ�Øø�ł
ÆØ�-����Ø�ºØ�œæ�Ø�ØØ�ØÆ�œ
ø�œ�ø�œÆ�����œ
æ�ªø�
øÆ
Æ�Ø���œł
Æ�FœØœ.�Øœ�����œº�

æØÆ�œ�ºŒ:

ZB[K\,
��Æª
ø�ªØ�
�ø�Ø
�ºÆª
��Ł
ø��łº��œØ
ø�

��ł
�

�
øØÆ�œ
��Æ�ª��œ��Ø�
�ÆŁØ�
ø
Ø���œæłÆ,�Ł��Ø�ø�ºÆ�ª
����Ø,��º����ª��
øF�œ���-ØªØ�łº�
�ł
.

[RK\,Æ�Ø��Ø�ø�
ø��œ��ł�
�������œ�Øª�ºłØ�.��ØœØ������œ
ø�Ø�łÆ�œ��œ
��Ø�
��ª�
Æ�œ
��F����Ø�łº�
ÆØ�-����Øœ.Æœ��œ-
ÆØ�F����ø�F��
œ
AœøØ��F�æØÆ�œ�
�œF�,���ØºŒ
øÆœ
��Æ�ª��œ�
�ø�Ø
�
œ���œºø
�ªÆ�œØ-��øłØœ187.��Ø�,�ª���
,ø�ªØ�

��Ø

��Æł
�ł
�ØºØ���ºłF
Æ���ł�æ�Ø�.�Ø�Ø�
�ªØ�
��Ø�
�œ
�ºł
,œ�Œ

�łœæ�Ø��F�ÆøÆ���

�ØºØ��.
�Æł
��æ
Æ�øŒ��ªøØ��
Ø��łº�œ
Æ�łł�œ�º�����

�ØºØ��.º�øł�łº�
º�����œ,
ªØ��Ø�Æ
��øºØ���ªøØ�
łÆØ���æ�Ø�.ÆØ�œF�,Æ���øÆ�Æ���������œ
ºłF

�����ª�Ø���łØ�
��øł�œ�ø���œø�Æł��ø�.Æ�æØÆ�œ��
,���łº�œ
Æ�łł�œœ�æ�ºØØø
�
��Øł�œ
��Æ�ª��œ�,œØœ��ºØ�œ
�æÆÆ�Ø�œø�œ���º�
øØ��F�
ø���ÆøŁ�188.

144

��ÆłŁ��’�
ł���ÆØı����Ø�ø�ŁØ�Zœø�"�

186BPExploration Company (Libya) Ltd. v. Government of the LibyanArabRepublic,

(1977) 53 I.L.R. 297; Libyan American Oil Co. (LIAMCO) v. Government of the

Libyan Arab Republic, (1982) 62 I.L.R. 140.
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which existed before the wrongful act was committed, provided and
to the extent that restitution:

(a) Is not materially impossible;

(b) Does not involve a burden out of all proportion to the benefit
deriving from restitution instead of compensation.’’
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191Aronovitz, The Procedural Status of Individuals,��Ø�
"ø83,Æ��’.15

192æ’1��ł�Ł���
ł�ø��ø�
���

�Øł��Øœ��º�Ø�œ�ª�,��Ø�
"ø48:
‘‘Every natural or legal person is entitled to the peaceful enjoyment of
his possessions. No one shall be deprived of his possessions except in
the public interest and subject to the conditions provided for by law
and by the general principles of international law.’’

193æ’21����

��łØ�Øœ��º�Ø�œ�ª�,��Ø�
"ø91:
‘‘1. Everyone has the right to the use and enjoyment of his property.

The law may subordinate such use and enjoyment to the interest
of society.

2. No one shall be deprived of his property except upon payment of
just compensation, for reasons of public utility or social interest,
and in the cases and according to the forms established by law.

3. Usury and any other form of exploitation of man by man shall be
prohibited by law.’’

194AlbertoM. Aronovitz, Individual Patrimonial Rights under the EuropeanHuman
Rights System: Some Reflections on the Concepts of Possession and Disposses-
sion of Property, 25 INT’L J. LEGAL INFO. 87 (1997); ISABEL GARCÍA RODRÍGUEZ, LA

PROTECCIÓN DE LAS INVERSIONES EXTERIORES 110 (2005); HUMAN RIGHTS IN INTER-

NATIONAL INVESTMENT LAW AND ARBITRATION (Pierre-Marie Dupuy, Francesco

Francioni & Ernst-Ulrich Petersmann eds., 2009).

195‘‘Just satisfaction: If the Court finds that there has been a violation of the

Convention or the Protocols thereto, and if the internal law of the High Contracting

Party concerned allows only partial reparation to be made, the Court shall, if

necessary, afford just satisfaction to the injured party’’.
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196Leo Zwaak, The Procedure Before the European Court of Human Rights, in
THEORY AND PRACTICE OF THE EUROPEAN CONVENTION ON HUMAN RIGHTS 95, 252 ff.

(Pieter van Dijk et al. eds., 4th ed. 2006).

197KAREN REID, A PRACTITIONER’S GUIDE TO THE EUROPEAN CONVENTION ON HUMAN

RIGHTS 545 (2nd ed. 2004).
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205,136ª��łº�Ø��ØÆ�Ø���Ø�.ł��:Brumărescu v. Romania, ECtHR Judgment of

23 January 2001.

199Iatridis v. Greece, ECtHR Judgment of 19 October 2000, para. 33: ‘‘The Con-

tracting States that are parties to a case are in principle free to choose the

means whereby they will comply with a judgment in which the Court has
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found a breach. This discretion as to the manner of execution of a judgment

reflects the freedom of choice attaching to the primary obligation of the Contract-

ing States under the Convention to secure the rights and freedoms guaranteed

(Article 1). If the nature of the breach allows of restitutio in integrum, it is for the

respondent State to effect it, the Court having neither the power nor the practical

possibility of doing so itself. If, on the other hand, national law does not allow -
or allows only partial - reparation to be made, Article 41 empowers the Court

to afford the injured party such satisfaction as appears to it to be appropriate’’.
ł����:Papamichalopoulos & Others v. Greece, ECtHR Judgment of 31 October

1995, para. 34.

200Practice Direction - Just Satisfaction Claims (paper issued by the President of

the Court in accordance with Rule 32 of the Rules of Court on 28 March 2007),

at 2, http://minoritycentre.org/sites/default/files/PracticeDirectionsJustSatifaction

Claims2007.pdf: ‘‘The principle with regard to pecuniary damage is that the

applicant should be placed, as far as possible, in the position in which he or she

would have been had the violation found not taken place - in other words,

restitutio in integrum’’.

201ø�.

202ł����Ø�
"ø129�
ŁæŁø�Øª
"ø129Z.132
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204ø�,Æ��’546,
�ł
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205‘‘If the Court finds that there has been a violation of a right or freedom protected

by this Convention, the Court shall rule that the injured party be ensured the

enjoyment of his right or freedom that was violated. It shall also rule, if

appropriate, that the consequences of the measure or situation that constituted the

breach of such right or freedom be remedied and that fair compensation be paid to

the injured party’’.

206Caso 12.587, Demanda ante la Corte Interamericana de Derechos Humanos, en el

Caso de Alicia Barbani Duarte, Marı́a Del Huerto Breccia y otros (Grupo de

ahorristas del Banco de Montevideo), contra la República Oriental del Uruguay,

16.3.2010, para. 99, http://www.cidh.oas.org/demandas/12.587 Alicia Barbani y otros

Uruguay 16marzo10 Esp.pdf: ‘‘Esta disposición recoge una norma consuetudinaria
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‘que constituye uno de los principios fundamentales del derecho internacional con-

temporáneo sobre la responsabilidad de los Estados’. La reparación del daño

ocasionado por la infracción de una obligación internacional requiere, siempre

que sea posible, la plena restitución (restitutio in integrum), la cual consiste en el

restablecimiento de la situación anterior a la violación’’.

207ø�,�æ’.100

208ø�,�æ’99:
‘‘De no ser esto posible, le corresponde a la Corte ordenar medidas
que garanticen el respeto de los derechos conculcados y reparen las
consecuencias que produjeron las infracciones, efectuándose el pago
de una indemnización como compensación por los daños ocasiona-
dos. Las reparaciones tienen el objeto adicional, aunque no menos
fundamental, de evitar y refrenar futuras violaciones.’’

209ł��:Inter-American Court of Human Rights, Case of the Sawhoyamaxa Indigenous

Community v. Paraguay, Judgment of March 29, 2006 (Merits, Reparations and

Costs), http://www.corteidh.or.cr/docs/casos/articulos/seriec_146_ing.pdf.

210ø�,�æ’210:
‘‘[T]he Court considers that the restitution of traditional lands to the
members of the Sawhoyamaxa Community is the reparation measure
that best complies with the restitutio in integrum principle, therefore
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the Court orders that the State shall adopt all legislative,
administrative or other type of measures necessary to guarantee the
members of the Community ownership rights over their traditional
lands, and consequently the right to use and enjoy those lands.’’

��
œł���œø�Øœ��Æ�Æ�æ�łœ��ł��:Julio J.R. Báez, La Jurisprudencia de la
Corte Interamericana de Derechos Humanos en Materia de Reparaciones y
los Criterios del Proyecto de Artı́culos sobre Responsabilidad del Estado por
Hechos Internacionalmente Ilı́citos, 23 AM. U. INT’L L. REV. 91 (2007); Caso

Comunidad indı́gena Xakmok Kasek v. Paraguay, Judgment of August 24, 2010

(Merits, Reparations and Costs), http://www.corteidh.or.cr/docs/casos/articulos/

seriec_214_esp.pdf.

211Manuel Monteagudo, The Right to Property in Human Rights and Investment
Law: A Latin American Perspective of an Unavoidable Connection 13 (SECO
Working Paper No. 6/2013, 2013), http://www.wti.org/media/filer_public/94/7f/

947f463b-5995-40f1-bfad-bb15f4cf8e2b/wti_seco_wp_06_2013.pdf.

212��
��øł�œ�ª�œÆØ��œ�łŁØ�œÆÆØœ-
ªØ�
�Øł��Ø��º�Ø�œ�ª���Æ��F�Ø�ø����Ø�
ÆØøł��ł��:Alberto M. Aronovitz, May Private Claims Be Advanced through

the European Court of Human Rights?, 37 ISR. Y.B. HUM. RTS. 165 (2007).
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213BORZU SABAHI, COMPENSATION AND RESTITUTION IN INVESTOR-STATE ARBITRATION:

PRINCIPLES AND PRACTICE 64 (2011).

214Enron Corporation and Ponderosa Assets, L.P. v. The Argentine Republic, ICSID

Case No. ARB/01/3, January 14, 2004, para. 81, http://www.italaw.com/ documents/

Enron-Jurisdiction.pdf: ‘‘The Tribunal accordingly concludes that, in addition to

declaratory powers, it has the power to order measures involving performance or

injunction of certain acts. Jurisdiction is therefore also affirmed on this ground’’.

215Goetz v. Burundi, ICSID Case No. ARB/95/3, Feb. 10, 1999, para. 133, http://

www.italaw.com/cases/508: ‘‘...il incombe à la République du Burundi, en vue

d’établir la licéité internationale de la décision litigieuse de retrait de l’agrément,

d’accorder aux requérants l’indemnité adéquate et effective prévue à l’article 4 de

la Convention belgo-burundaise de protection des investissements, à moins

qu’elle ne préfère leur restituer le bénéfice du régime de la zone franche. Le choix

relève de la décision souveraine du Gouvernement burundais. Faute de prendre

dans un délai raisonnable aucune de ces deux mesures,la République du Burundi

commettrait un acte internationalement illicite dont il appartiendrait au Tribunal

de tirer les conséquences appropriées’’.

216LG&E Energy Corp. and Others v. Argentine Republic, ICSID Case No. ARB/

02/1, July 25, 2007, http://www.italaw.com/documents/LGEEnglish.pdf.
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217‘‘This Treaty shall not preclude the application by either Party of measures necessary

for the maintenance of public order, the fulfillment of its obligations with respect to

the maintenance or restoration of international peace or security, or the protection

of its own essential security interests.’’ Bilateral Investment Treaty between the United

States of America and the Argentine Republic Concerning the Reciprocal Encourage-

ment and Protection of Investments, signed Nov. 14, 1991, entered into force Oct.

20, 1994, art. XI, http://2001-2009.state.gov/documents/organization/43475.pdf.

218��F�LG&E,��Ø�
"ø216,�æ’87:
‘‘The judicial restitution required in this case would imply modifica-
tion of the current legal situation by annulling or enacting legislative
and administrative measures that make over the effect of the legisla-
tion in breach. The Tribunal cannot compel Argentina to do so without
a sentiment of undue interference with its sovereignty. Consequently,
the Tribunal arrives at the same conclusion: the need to order and
quantify compensation.’’
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North American Free Trade Agreement between Canada, the USA and Mexico,

1.1.1994, art. 1135, http://www.sice.oas.org/Trade/NAFTA/naftatce.asp:
‘‘Where a Tribunal makes a final award against a Party, the Tribunal
may award, separately or in combination, only:

(a) monetary damages and any applicable interest

(b) restitution of property, in which case the award shall provide
that the disputing Party may pay monetary damages and any
applicable interest in lieu of restitution.’’
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224Ruth Lapidoth, Israel, in NATIONAL TREATY LAW AND PRACTICE 385, 396 (n. 20)

(Duncan B. Hollis, Merritt R. Blakeslee & L. Benjamin Ederington eds., 2005).
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\YXKZ

Æ��F�DNTE�ªłøÆØœ-��ø�Ł��ºłØ�Æø	��	
��ŁØ��ØæØ����
��ª�œÆªØ���Ø�Ø�œø�ÆœØ-���Ø
���æª�œł��	F
.��ª�œÆªØ�
��Ø�Ø�œ����œ��-ØªØÆœØ-���Ø
ºªØ���ł	Øł��Ø
ł��	F

ø�æœF��Æœ��	�œø�œø��Aœ	������ł��Ł���.ÆØœ-
��ø�Ł��Ø���æ��ºØ	Ø���ŁØ��ØæØ����ª���œØ��ø��A�ª�œ
����.��øøø����ÆœØ-����Ø
ºØ�æłœ��ØæØ��ø���ª�œ�ÆªØ�
���Ø�Ø�œœ���Æœ��ª�,�	�Æ��
Ø���,���ªł��-ØªØÆØœ-��ø�Ł
º�øø"æ���ŁØÆØ".�æØœÆØœ-��ø�Ł�łł�ÆØ�łœ��Æœ,��Æ
�	œ��æªł���F�Æ���º�Ø�œ�����,ø����ªøØ
�æ�ł�	�ł-
�º�.���º�Ø�œ������Øæª	œ��œ�A�ª�œ,�łØºŒ	œ���º�
Æ��F�DNTEÆ�Æ���ØæØ��Ø�æØ,ª�F��,�ØæØ��øØ�æłłÆ�œF

�æØÆ�œ�æ�Ø��œ,��	Æ	�����ł�.ºœ��	��łØº�Œ��ø���ºœDNTE
	º�ª��ÆœØ-��ø�Ł	œł�Æ�Æø�œ��æłœ�ØæØ��.	�	ø�œ����œ

ø�ÆœØ-��ø�Ł�	�ø�Ø�����œ����œ
ø�ÆœØ-����Ø
,�	��
��øØº���ø�ø��Ø��Ø��ł�Ł���Ø
���æ��œø��A�ª�œ,�ª	øł
�ª����Ø
��ª�œº	��.

���Æ���ÆªœØ,º�����ª���Æł��ªØ���ø�œ2011,��	ø	Ø�
�Ø�Ø
��ªº��Ł��ª�œº	��,	øł�øØÆ�œ��	œæ��	Æ��,���Ø�	
	Ø���ªº��Ł�����æØł	œ��ØæØ��.��ºœDNTE��œł�º��Ł	�œ
�œ�,	��
�ø��œ����øø���Ø���øØºØ
��œF
.�
	
ÆØœ-
��ø�Łłø	Ø��æØł	œ��ØæØ��,	Ø�����ª�����æØł�.ªÆłØ��ÆØ	

159

*ø��ŁœÆªØ��æ,ª�Ł�ł��ø�ŁØ
,	��ØÆłæØŁœÆł-	Ø��.



"�̇Ø�̇��̇�́NBœ�́�̈Æ̃Ø
Z�̇i̇�̇Na�	̧L̃Ø
")Øø�Ø��2(�œ��œØ
	œ
�ł�œØ�ø���ºœDNTE.��Łł�ø��æłœ��ØæØ���Fœ�Ł�Æ�,	��

�œ��	��ł���.����œØ�ø�ÆØœ-��ø�Ł�œÆłł�º�	-��Ø	�œØ�œ,
��œ��	��Ø	ø��ØÆ�łØ��	���æª���F
:��łŁ	Ø��������ª
��æłœ��ØæØ��,���ØÆ�ł�ł�Æ	Ø��������Øł�œØ��ø���ª�œ
�ÆªØ����Ø�Ø�œ.��ł���	�ØæÆ�ł�ºØ	Ø����æ��ø��œ	œ
��ºœDNTEÆ	���øØÆ��ØæØ������Ł���Æ�ªœ��œ��łœ�ø�
��ª�œ�ÆªØ����Ø�Ø�œ.ł�ØæØ��º��Ø�øØł	œ��ª�œ�ÆªØ�
���Ø�Ø�œ���	œ�.

�Æ��

�.�ł�����ł�ŁØÆØ,��ØØ	
��ª����º�Ø�œ�����

.1��ª��

.2���ŁœÆØœ˛��ø�ŁÆ��ØØ	
��ª

.3�øØ���Ø�ø�����Æ��ØØ	
��ª�ø�Ø�œ�Ø���ø��ØæØ�	ZøØ���Ø�
ø�Ł�Æœ��łŁÆ�Ø�ł�

.4�øØ���Ø�ø�����Æ��ØØ	
��ª�œ�Øº�Æ�Ø���ø��ØæØ�	ZøØ���Ø�
ø�Ł�Æœ��ØÆ�ł

.5��Ø�	ø�łŒÆØœZ��ø�ŁÆ��ØØ	
��ªÆØ	Ł�Æœ��łŁ�Ł�Æœ�º��

.6æ�
Ø����ª�œ�ø���œ�º�����º�Ø�œ�����

.7��ª�œÆªØ����Ø�Ø�œe��ª�œÆªØ���Ø���Ø�œ

.8�œ��ªª�œ�ø����º�Ø�œ��������Æ�Ø�ø�œ��łł�Æ��ØØ	
��ª

.9æØº��

Æ.œ�ł�łØ��ł�����œœØ������łŒÆ�øØÆ����ªøœ����ºœ
��ª

.1��ª��

.2��ªœ�ø���º"��øłª�ÆłØ��œ

.3��ªœ��Ø�


.4��ªœ���ł�Ø

.5��ªœø��Øı

.6��ªœ�ø�ÆØœZ��ø�Ł���ł��ØØ	
��ª

.7æØº��
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,��ØØ�
œ�œª�œ�œ��ºØ�Æ�æłœ��ØæØ�	
.1��ª��
.2��ªœ��Ø��Ł
.3ªØ�	Æ��ªœ��Ø��Ł
.4æØº��

ª.�œøœØœ���ł�ŁØÆØœÆ��øłø����Æ�œ��œØ�œø��ł���ºÆæØæ�œ�Øº�
Æ��ºœ
��ª��ºÆæØæ�ÆØŁ���

.1��ª��

.2�º�œ��Ł�ł���������Øœ

.3º�œ�ł���Ø���Ł�ł���������Øœ

.4�ø���œ�ø��º�œ��Ł�ł���������Øœ

.5æØº��

�.����œØ��łØ�œ�ø���œø�ªØ�Ø��Ø�Ø	Øº���œ�œ��ŒÆ
Øø��ª�
�œÆ�ØæØ�	
�����œøØ��øÆ����Ø����ª�ºº�ØÆ�æ
łœœÆØ�œ�Ø�Ø	?

.1��ª��

.2�Łł�œØ��ø�ªØ�Ø��Ø�Ø	

.3��ł�	�ø��Ø�	º��œ��Łł�œø�ªØ�Ø��Ø�Ø	

.4����œØ��łØ�œø�ªØ�Ø��Ø�Ø	Øº���œ�œ��ŒÆ
Øø��ª�
�œÆ�ØæØ�	ø�
��ª�œ�ÆªØ�����Ø�Ø�œ?

.5æØº��

�.�ØæØ�	,������ø��Øª������øØ��Ł��Æ�ØºœøœØœł�Ø��Øœ���œłœ��ØæØ�	
ø���ª�œ�ÆªØ�����Ø�Ø�œ
.1��ª��
.2�ØæØ�	
.3"�ØæØ�	����Ł","�ØæØ�	Ø�æØ"���øÆØ�Ø��
.4���ª����Ł�œ�ØæØ�	����Ł���Øª����
�Æ�łŁ
.5������ø��Øª�
.6�Ø�æÆØ	������ø��Øª�����º�Ø�œ�����
.7�æªł��ØæØ�	øÆ����øØ��Ł��Æ�Ø
.8��ª�����æ�Ł���Øœ��Æ���ÆØ	�����œ�Æ�Ø�œ������œł���Ø�œ
.9�œ��œ��ª���ØæØ�	øÆ����øØ��Ł��Æ�Ø����ª�œ�ÆªØ�����Ø�Ø�œ

.10æØº��
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.��æªłØ�����
Ø�Æ�ªØ��œ��ł�œÆø��œ��ØæØ�	
.1��ª��
.2�ł��œ˛�ÆłØœ

)�(The Healthcare Quality Improvement Act

)Æ(��Ø���ªØ�œØœ
)
(Patient Safety and Quality Improvement Act

)ª(��ªœ��æØ��Æ�ł��œZ�ÆłØœ
)�(ª��œ�
ª��ØæØ�	���æØ��œ

.3��ª�

.4��
�Ø�

.5æØº��

�.��œł�	ZÆØ�łØ����⁄	?
.1��ª��
.2�œł�	ÆØ�łØ
.3���øł�œ��œ��œ�œł�	ZÆØ�ØØ��æ�
ØØœ��ØæØ�	
.4����œł�	ÆØ�łØ����œł�	�œ�Ø��æ�
ØØœ��ØæØ�	?

æØº��
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PCGB

Æ�	�ł��	Æø�Æ���	
����œ-�Øæ�ªø���ºœDNTE,1	øł�æØł�	œ
��ØæØ���A�ª�œ�ÆªØ����Ø�Ø�œÆÆœØ-���Ø
�Æ��æª�œł��	F
,œ��œ.	

Æ�Ø�œ��œ���ºØ��œ��œ,	�Ø�æØºØØø��
���œØł��º������º���,	Œ
	
�	ºŒØ���ÆÆªØœ��,�æØºØØø�œ��	��ÆŁ��.

��ª�œÆªØ���Ø�Ø�œ����œ��-ØªØÆœØ-���Ø
º	øłŁØ���ł��	Ø�	���
	��æœF
Æ�Aœ	�Æ�����ł��Ł���,ºªØ���ł	œ�	Øł������Ø	œ
���Ø
.Æ��F�DNTE��œłÆØœ-��ø�Ł�Æøœ�ø��œ�ø���Ł������ł���
�øØ�œ�ª��ø���ªœ�ÆªØ����Ø�Øœø����Æ�Æ�œ��œ�.���ŁœÆØœ-
��ø�Ł���Øª�	œÆœØ-����Ø
Æ��ÆÆ�œØ-	�øłØ,�øØŁœ
,øº��øØ��ø�
ª���œøÆ�
��łŒÆØł�łº��	�ØœØ��Łł�œ��Øª����œ��Ø
��ø�	œ
��øœœ�Ø
ZÆ�Øł�ł��	Ø
Z�œÆØ��œ��ØØ�����ØºØ
��Ø�F
.	º�,Æ��Æ
�ªÆłØ
ø���ł�ª���ł��	Ø
�øœ������.��	�ł�Æø��ø��Æ	������Ø
�Æł�ł	œ�ªØ���œ�ø�œÆØ��øØ����æœł�,œ�Œ���œ�Øœł���œ���æł���œ
�����Ø
Æº�	�œ�����ª�œ.�æ�œØ�Ø	ºØ��ł�œ��æł���œØø���ªØ�
Æ�ł���	œ��æœł�����Ø��Ø.	Ø�Øœ��ºœ	œ�Øøœ��æœł�Æ�ł���œ
�ø�ŁF
���Ø
,	�	ÆŁ��Ø
��øF
�Æ�ł���œ�ø�ŁF
ø�	Ø���Ø
.�	œ,
��ł����Æª�ø��ºœDNTEØ�ł���Ø	�œø�øÆ�	Ø��Ø�Ø
��ªº��Ł
��ª�œÆªØ���Ø�Ø�œ,º���ł	Ø�œ��ØŒ��Øª�,���-º��Øø��œ	Øł��Ø
øØ

�Ø	œ��	�Æ�œØ-����œ.

ÆØ�œÆØœ-��ø�ŁÆ��F�DNTE�łł�ÆØ�łœ��Æœ,��Æ�	œ��æªł
���F�Æ���º�Ø�œ�����,�œø�"�-1996,ø����ªøØ
�æ�ł�	�ł-�º�2.
���º�Ø�œ�����łØºŒ	œ��ºœDNTEÆ�Æ���ØæØ��Ø�æØZ�ØæØ��	øł
�	�øł�Ø��Øª��ø���ªœÆªØ���Ø�Øœł	
��	ÆØœ-��ø�Ł"ºØ���łŒ
Æ�Ø��Ø��ø
�øFœ�ª�ªØ������Ø�øØø�	����œ�"3.
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1ł�"	94/1412FS\EZG\PEKXKRK\FESFTKQ-MZOR’DNTE,�"ª�Ł)2(516)1995(.

2���º�Ø�œ�����,�œø�"�-1996,æ"�.327���łŁØ��æªłøÆ��ł	�����Æœœ-�ł
	6�	Ø�Œ.

3æ’21����º�Ø�œ�����.ł	��
ł�"	03/4708IQR’PEKR\K[ZBN,P[ZEFCZKBG\,
�"ªæ)3(274)2005(.Æ��F����ª���Æø���æłœ�ØæØ���A�ªœÆªØ�ø���œ��º��
���º�Ø�œ�����,�ÆØœ-��ø�ŁÆ�ºØ�	Ø�����ł��ØøÆ����FÆ	Ø���øØ��ŁØ.
�	Ø����øØ��ŁØ���ª�Æ��	
��łŒø��øFœ��ª��ÆłÆ�ł����łŁØ�����F�



�Łłœ��ØæØ���Ø�æØ�Fœ��Ø��ł	Ø���ÆØ��	Ø�ŁłæØ
�ø��Ø
ZÆØ��º�œ�
ø�������ª�œ�ª���	ØÆ�	œ�ŁØ����ł��	Øø��	æÆ�łºØ��Ø���,	�
�ª��œ��	�œ�ŁØ���Æ��	�Ø�Ł�Æ�œ,�ÆØ��	Ø�Łłæ��ØÆ�łØÆØ�
��ØºØ
ÆªØ���Ø�F
��	�øø4.

��ºœDNTE��ł�ººœ,º�ØøÆ	��ØªØÆØŁ�ØÆ���º�Ø�œ�����,�ł���ºŒ
øÆœØ-��ø�Ł�	�Ø�ł���æØł	œ��ØæØ��,����ø�ł�Æ�Æø�œ��æłœ
��ØæØ���ª����-ØªØÆœØ-��ø�Ł.	�	ø�œ����œ
ø�ÆœØ-��ø�Ł�	�ø�Ø��
���œ����œ
ø�ÆœØ-����Ø
.	����øØº���ø�ø��Ø��Ø��ł�Ł���Ø

���æ��œø��A�ª�œ,�ª	øł�ª����Ø
��ª�œº	��.ª���Æł��ªØ��
�ø�œ2011	Ø����œØł��ª��
�æ�Æ��F�:"�ªø�œ1995�Ø������F

ÆÆœØ����Ø
ØøØÆ�œ’œ���	��œ��œ�’øÆ�æ�łœ������ªØ��œ��œł��	Ø�œ
��Ø��ª����œ��Ø
.��øłª�Æł��ªØ��ªA������œœ��ªºªØ��æœ�
ø��ØøØÆ�œÆ����øø��øØ�œœ�º�����Ø�łº	�œ�ø�ŁØ�œ."5

���Æ���ÆªœØ�º����Ø�
��		��	ø	�-��-�Øø�	��ø�øØ��øłÆÆ�łÆ
�����œ���ł	ø
ø��ł��	Ø
ÆªÆł�æłœ��ØæØ��,��øøø�	��	Ø�æł
�øœ����ŁØ�	œ��œ�ø��A�ª�œ,�Æ����,º�Øø�����ª���Æł��ªØ��,
�	����œ��ª��ª�œº	��.��ł���	�ØæÆ�ł�ºØ	Ø����æ��ø��œ	œ��ºœ
DNTEÆ	���øØÆ��ØæØ������Ł���Æ�ªœ��œ��łœ�ø���ª�œ�ÆªØ�
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øØøÆ	Ø-�Ø��Ø.Æ�œF
	�øł�œæÆØł����Ø����øØœÆ�øFœ��ª,Ø�ł�ÆØœ-��ø�Ł
���Ø��Ø��ł�Ł���.

4ªÆłØ��æÆł����œ���º�Ø�œ�����,�œø�"Æ-1992,�"�359,ø�œ�łæ��º	łÆ�ø�Ø

���Ø�œ��æ-�ªØ�Æ��F�DNTE,��Ø��"ø.1�Łłœ����Fœ�	���
�æªłœ�º�Ø�œØ�

ø����Ø
��Ł���Ø
��Ø�Ø�
,	��
����	�æ��ºœ�Ø��Ææ��Fœ��ØæØ��.��F�
��ØæØ����æ�����	��łØ�œłÆ�Æ�œ��F�DNTE,��º�	Ø�ÆªÆłØ��æÆł�œF�æ�œ
�æ��Ø���.

5�Æł��ªØ��EGICKYGZ\[R\K62N[R\2011GNI[CGRG\[R\FMSVKO2010202)2012(
)����:EGIPCYZFPEKRF(.�Æ��øŒ)ø
,Æ��’203(:"���	ºØÆø�Ø
2008Z2010
]�ø�Ø
ø�Æª�Æª��ZÆ’º’[�Ø�Ł�ÆœØ����Ø
��Ø
��ª�œÆªØ�.��ø�,��łº�Ø

�ł��	F
��ª��Ø
ÆØ�œłZ��łº��ł��	Ø��ø��Æ�"ø�F
øØÆ	���łº��ł��	Øœ�
	ÆØÆ�"øæ�ł	æØZ�	�Ø����e��ª�	�œ."Øø��F�ºØ�
Æª���ª
�œF�æ�Æł
��ªØ���æ��Ø�:"�øØÆ�œ
ø����	Ø��ª�œ�ÆªØ���æ��œØ����øłª����łºœ�ÆłØ	�œ
�Ø	łÆ�,���ł�œ���
�ÆØ����ø�Æ�ºø������Ø��ø	Æ	�łØ�œ�łø���œł��	Øœ	

�Øœ�º�	œ,	�	Ø���Ø�F
���	�Æœ��ª�ø�ł��	����Ø.���Ø
����Ø
�ÆØł�łØ
�A�ª�œ�ºł�F
�ÆØ���øØ��łØ
Æº��ø�ł�æŁ�ªłŁØ
ł��	F
���ÆŁ�œ	Øº�œ
Æ��łºœ�ÆłØ	�œÆº���œ�."�Æł��ªØ��ZEGI[R\K47N[R\1996GNI[CGRG\[R\

1995252)1997(.



���Ø�Ø�œ.	Æø��ª�Øø:���œØ�Ø	�Æ���ØæØ������Ł����ª�œ�ÆªØ�
���Ø�Ø�œ,��ÆªØ��A�ª�œ�ÆªØ���Ø���Ø�œ.ÆØ�æ�	���	�ł���œ,	øł
�œF�æ�œ���łŁœ	�Ø��œ��Ø�Æ��øŒ,6�	Ø���øÆ�������Æ���F,
º���ł,Øø��
�ª�œØ���œØł��ÆØ��	œ��ØæØ���Ø�æØº�Øø�Æ�Æ��.

ªłŒ�Ø��ºØœ�	��:Æ�ł�ł	ø��	�Ø�	œ�ł����ł�ŁØÆØ�æ��Fœ
��ØæØ��ø��A�ª�œ�ł��	Ø�œ,��F�DNTE����º�Ø�œ�����.��ÆØ��F�DNTE
	�Ø�	œ�øØ��Ø
�ø��Ø
ø��ª����ª�Ø�Ø�ø�ÆØœ-��ø�Ł,	œ�	Ø���ø��	
�łŒ�	œ��ºł��ø	�Ø���Ø�.�Ææ��	�Ø�	œ�œØ������º�Ø�œ�����
Æ�øłø���ª�œ�ÆªØ����Ø�Ø�œ,ø���ª�łºŒ	œ���º�Æ��F�DNTE.
Æ�ł�ø�Ø	�Ø�	œœ�ł�łØ�	��ł���	�œœØ
�����łŒÆ�øØÆ����ªøœ
����ºœDNTE,�	œø��ø�A�ª�œ��ØÆ�łØ�œ	øłª��Ææ��Ø�œø�łø���œ
ł��	Øœ��æ��
Ææ��Fœ��ØæØ���Æ��ºœDNTEZ��ªœ�Ø��,��ªœ	��ł	Ø
e��ªœø��Øı.Æ�ł�ø�ØøØ	�Ø�	œª�œ��Ø��ŁÆA�ªœ�Ø��	øł��ªªœ
Æ�æłœ��ØæØ��.�	�łø�æ�œØø���,	�Ø�	œ��ªœ��Ø��ŁÆ�ł�Æ��	ª��
Æ�Æ	������łŁ.Æ�ł�łÆØ�Ø	ª��ÆœøœØœ���ł�ŁØÆØœºÆæØæ�œ�Øº�
Æ��ºœDNTE	��ÆØŁ���.Æ�ł���ØøØ	Æ��	
�œØ	�łØ�œø�ªØ�Ø���ØØ�
Øº���œ�œ��ŒÆ�Øø��ª���œÆ�ØæØ�������œøØ��øÆ���	Ø�A�ª�ºº�Ø
Æ�æ�łœœÆØ�œ��ØØ�.Æ�æ�łœ�	œ	œF�æ�
�œØ	�łØ�œø�Øª�
øAØ��
Æ	����œªØ�Ø���ØØ�.Æ�ł�øØøØ	œF�æ��Æ���œ�����ø��Øª�,
�œø�"�-1998,���ø���œ
ø������Ø
"�ØæØ������Ł"�"�ØæØ��Ø�æØ",
�	Æ��	œ��æªłøÆ���øØ��Ł��Æ	Ø�	œ�œ	�œ��A�ª�œ�ÆªØ�
���Ø�Ø�œ.Æ�ł�øÆØ�Øœ����œ������ø�ŁØœÆ	ł��œ-�ÆłØœ�Æ�ªØ��œ
	�ł�œ.Æ�ł�ø�Ø�Ø	�Ø�	œ��œł���œ�	�øłF
:�œł���	�̄���œł��ÆØ�łØ.
	���ª��ŁØÆ
ø��œł���œ	�������øØø���ø�Ł���ªł�Ø�	�ı
�œł���œÆØ�łF
.Æ�ł�æØº�
	�æ��øº��ºØ��ł�œ�øF
��œł���ÆØ�łØ
ø	�Ø��Ø����	��œ	Ø
Ø�œł�æ��Ø���ª���.
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B.FZYTFRGZPJKCK,TRKKQDNTEGIGYHMGKG\FIGNF

.1FYEPF

Ł����ª�"��Øæ���œ	ÆªÆØ�
.26.6.1991��	��Æ���ÆØœ-���Ø
�ªæ�,ø

��œ���F��Ø���.Ł�	�ø��,�ÆØ�
8.7.1991��������,�������
�ø�Ø�Øœø�ÆØœ-����Ø
��ı	���œ�.Æ�Æ�œ�	œ�Ø������ÆØœ-����Ø

��ªœÆªØ���Ø�Øœ�ÆªØœ�æØÆ�œ�	Øł��.��Aœ��Øø	œ�ª�����Ø�Ø
�����ÆØœ-����Ø
.�Ø�Ø
��Øø�Æ�Ø�ø��œ�����œÆØ�œ��ØØ���ªÆØœ-
����Ø
.Æœ��Øł�Ø��ÆØœ-����Ø
	œªÆłØ���ø�ª��ÆªØ���Ø�Ø,	ŒŁ��
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44http://www.bbdo-i.co.il/Gitam/doctorsunion/default.asp?PID=1&SID=3&CID=14.
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�.	
�	�ł�łØø�
�ł��	Ø��æØÆ�œ��ł�º�Øø��łŁÆª�"��Æø��Ø�ªł
������æ��œ���ª�,�	Øº����Ø�œÆł�ł�	ª
æÆØł�ª����Ø��
�A�ª���æ��ø�	�Fœ��œłø��œÆŁØ���Æ����.

ª.���ª�Æ��ø��ªØ
ø���Ø��Æ��Ø��æœØł��Øª�	�ø���ª��œø�
�Æ�����	Ø
�ø�
ø��	�øØøÆ�Fœ��Ø���œ�
�ªØ
�ø���œF

	��łº�F
.

	
	��Ø�Ø��æF�Ø
øÆØœ��ø�ŁØ���������Ø�
,Øø���Ø�ø�œ��	�
œ�Ø�ø�������ÆºØ�
,º�Øøœ�	ł��Ø�."
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���
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ÆœØ���Ø
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�Ø�ª�ø�Ø�ł��F
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�
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�ø��Łª��Ø�ł�æœ�Œ,ÆØ��Øœł,��ªÆłØ�ø��ø��Ł�ªØ	�Æ��F�IQ:"���Ø	�œ
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51	Ø��ª�ÆłÆA�ª�œø����	ª-��ÆÆœØ-����Ø
.����Æ���ÆØ�æ��Ø��ª�œ	��ł	�
��Ø�Æœœ-�ł	.7Æ�"�)����Ø�ł’(13-04-31639TRCZR’FNVZQ)��łæ
Æ�Æ�,20.8.2014(
�œF�æ�����Ł��A�ªœÆªØ���Ø�Øœ,	Œº�Øœł����Ł�œª��ÆA�ª�œÆªØ��Ø���Ø�œ.

52���Ł�œøÆ���ª��Æø�œ��Ø��Ø�ª��:�œ"
)����F
Ø-
(13-11-29883F\RGTF
NIGV[FPKETR’P[ZEFCZKBG\)��łæ
Æ�Æ�,2.4.2014(;œ"	)����Ø�Ø’(06-642THCGQ
EBRKBNR’CK\FIGNKO"FP[VIFFYEG[F")��łæ
Æ�Æ�,28.1.2010(;Æø"	)ø��
œ"	(
07/177156SDNR’[KZG\KCZKBG\MNNK\)��łæ
Æ�Æ�,11.9.2008(;Æø"	)����Øœ"	(
08/4966RIR’CK\-IGNKOBSUFZGVB)��łæ
Æ�Æ�,11.6.2008(;Æø"	)ø��
�ª’(06/

2265THCGQD’GZCBQR’CK"IFNNKVF)��łæ
Æ�Æ�,28.11.2006(;Æø"	)����ØÆ"ø(05/
6080TKHCGQZKKHPQR’BGZXYK)��łæ
Æ�Æ�,4.1.2006(.���Ł�œøÆ���œÆ��Æø�œ

��Ø��Ø�ª��:œ"	)ø��
œ"	(09-163060D’CBNKR’[KZG\KCZKBG\MNNK\)��łæ
Æ�Æ�,
26.10.2011(;œ"	)����ØØ-
(10-05-1604VNGRK\R’CK\FIGNKOFDNKNFPTZCK)��łæ


Æ�Æ�,13.12.2010(;ł�"	04/7731PEKR\K[ZBNZP[ZEFCZKBG\R’THCGQFNVZKQ,�"ª
æÆ)2(409)2007(;Æø"	)����Ø�Ø’(04/15973THCGQYGSJKFR’PEKR\K[ZBNZP[ZE
FCZKBG\)��łæ
Æ�Æ�,8.1.2005(.

53��F�[P[,��Ø��"ø25,�æ’33��æ-ªØ��ø��ø��Łª��Ø�ł.ł	�ø
�
	œª��œØ�

�ø���œø��ø��ŁØ
��Ø�ł�ÆØ�øŁF�Ææ��Ø���.
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(97/825TKHCGQDCBKR’FPRFNFMNNK[NP[ZEFCZKBG\
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Æ�Æ�,24.2.1998(.

55��F�THCGQFNVZKQ,��Ø��"ø52,�æ’21��æ-ªØ��ø��ø��Ł�ł��Øæ.

56	�Æø���	�łZ"��ª�œœ���	��œ��œ�".

57ł	�EGIPCYZFPEKRF,��Ø��"ø5,Æ��’202Z.203º�ł	���F�IQ,��Ø��"ø3,Æ��’
284:"�Ø��ı��ø�ŁØ���ø����æØ�ºØ��º����ø����Ø��Æ�ØæØ���ÆØ	����Ø	�œ
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�ªØ��ÆA�ª�œ�ÆªØ��
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Æ��F�TRCZ,��Ø��"ø51,�����º	�ł�ºØ����ÆÆØœ-���Ø
��ªœÆªØ���Ø�ØœÆ�Ø�
	Øł���Ø�
.19.6.2012
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	œ�œ�������	�,
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ø�ł��	Ø
..."59.
ł������ł,�ªØª
ø��ÆłØ��Ø��ŁÆA�ª�,��øø�æØł�Æł��	Ø
�øœ������
��	�øø-øA	.

ø�ØøØœ,�Łłœ
ø���æ�ºØ
�ł��	F
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�Øø��œ��ºœÆ�ØæØ��ø�º�œ	œ�����.��æ�ºØ
�ł��	F
Øø�Łł�	�œ
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�	��Ø�ø�ŁØ	Zœø�"�	Ø����æ�øØ��Ø���º�Æ��F����ª

58ł	�	œ�Aœ-ª�œ��Ø��ŁÆEGIGTE\YNKRD,��Ø��"ø36,Æ��’89�	Ø�Œ.

59ø
,Æ��’.94
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��œ��ŁØ����	œ��æÆłØ
ø�Øœ�������.�Øø�ø��º����ŁØ��ØæØ����
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ø�������Æ��Øª�������.

łÆØ�Øœ,�Øø�ø��æœł��	œª
Ø�æØ	���ÆØ�������ł��	Z�łŒø	Ø�
��łŒ��ºÆØł�Ø�Ø
Æ������øØÆ�œ�.

��ØøØœ,�ª�ÆłÆ�æ�ºØ
Æ��Ø�øØÆ�œłÆ��Æ�Ø��ł	FœØœ.���ªªØ

Æ�ØæØ��"Ł���Ø
º	Ø�����ª�œ�ø���œ���AœØ
�ø��Ø
	�æ�Ø
�Øª��ø

œØ���ø����
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���Æª�øºªØ��ÆłØ		œ��łºœ�ÆłØ	�œ,Øø��łŒ��ø�œøØ��øÆ�Øª�:"ºŒ,
��ø�,Æ�Øª��ØœÆłłºØF
	Øø�Aœł��	Øłø��,Øø��ł�Ø���Æ�ªœ�."61

�ØæØ��ØøØ�	��	�Łł����º�.

øØøØœ,�Ł��œ�œ��ºØ
Æ�ØæØ��,�ªÆłØ
��	�łØ
��-ØªØ�ł��	Ø
ÆA�ª�œ
�ÆªØ����Ø�Ø�œ�	�łØ
º	øł�ł��	Ø
	Ø�
�Ø���Ø
��-ØªØ��łºØ-ªØ�,�	Ø�

�æ���Ø
���ł	œ�"�ªØ
".øØ��øÆªÆłØ
ø�	�ł�Æœ�	Ø
º	������
�����Æ�º�Ø�œØ�
ø��ł��	Ø
,�ØøÆºŒ��Ø��Æº��Ø��ª�ŁÆ�Ø.�ª�œ
��Ø��Ł,	
F�œ��Ø��Æº��Ø��ª�ŁÆ�Ø,�Ø	�œÆŁ	œÆ��Ø��Æ�º�Ø�œØ�
ø������,��	ø��ł��	.

øÆØ�Øœ,��Ø��Ø�ªØ�œ�Øª���æœł�.����Øø���ø�ŁØœ�łA�œÆøØŁœ
�ø�Ł��.ª�����ºŒ�Ø	ª���œ�Æł��ªØ��.

ø�Ø�Øœ,	Ø�æ�ø��Ł�����	Æ��Ø�ø���Øª�,�ºº��	Ø���æ�œ	�œ�
���Ø�.

œøØ�Øœ,�Ø��øØ��ŁØ���A�ª�œ�ø���œ�����AœØ
�ø��Ø
��	ªÆł
�ø�Æ�	Ø�º����.�ø���œ��ØæØ����œÆø��-ØªØ�ł�Æ�Ø	æœØ�œ�����
���Ø��º��."�ØæØ���ø�Øœ;�ØæØ������Ł�ø�Øœ����ŁØ�"62.

�Ææ��,F�Ø
	���Ø
����F
���Ø�ł��	Ø
�øœ��������Æª�	���Ø
�ªłæŁØø��Ł�œ�ØæØ��.�ºA���	���Ø
øØ�Łł��	œ�øø
ø��ł��	Ø
,
º����æØłœ��æ�ºØ
���ł
�ØŁł�Ø,øØ��ŁØ.

Æ���º��	�	��Ø�ø�ŁØ	Zœø�"�

60ø
,Æ��’.99

61ø
.

62ø
,Æ��’.103
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�Øø�ł	�ª��	ŁØ���Ø
��AØœ-�ł	F�ø��º�Ø�œ�����ZŁØ���Ø

�œ��ºØ
Æ�º�œ������Æ�	œ���	��Øª��ł��	Ø�ø�ł	�Ø�.ŁØ�����
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	Ø�æ�ø�����Øø�º�œ��Øœ�Æ�	œ���	��Øª���-	�ª�œ�ŁØ���
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�æÆł��	����łŁ	øłØ	�øł��
�Æ����Ł���ª�œ��Øœ��æº�����ØŒ�ł��	Ø�œ�ŒØªØ����Æ��ł�Æ�ø�
�ŁØ����ł��	Ø,œ��	�œØ���æØº��Ø
ø��	Ł���Æ��Æ�.��ºł�Æ	�Ł����Ø�ø�
��łŁ�Ø��	�Ø���Ø�œœÆØ��Æ�Ø���łœ�153.�œ�Øæ�ø���œØ,���ªØ�
�æœłœ�Øª�������,æ�œłœ����ŁØ�œ�Øæ��ł�ØÆ���,	øł���œ	œ
�œ�Øæ�øÆ	��ØªØÆØŁ�ØÆ��F�DNTE.ÆłØ�
ø�A����ø���Ø��Æ	�Ł����Ø�
ØøØ�����œ,	
Æº��,Æ�łØ
ø�łø���œÆ�����œ�Æ	Ø�œ.

ºŁØ���-��ª,�œ��ŒÆœ�Øæ�ø���ØœØ,	�º����łºØ���ª���œF�æ�œ
øA�������ł��	Øœ��������Æ	Øœ�Ø	ł�	�ł��ø�,�	�łø���ºÆł
	Øł�.Æ��Æ���������łøF�ł
��ØÆ�ł���æœ��œ�ø���ª�œ�ÆªØ�
���Ø�Ø�œ,�	Ø-Ø�
œ�ØłØ
º��	��Ø�
œ�ØłØ
�	-	�ŁØÆF
Æœ�	Ø

ø���ªłøØœ��-��������Æ�Øø�ł��Æ	Ø�Æ�Øø�ł�ł��	Ø.œ�Øł��	
œ�Øł.º��Ø�	œØ����ø�Ł�ÆØ�-�	��ØÆ�����ºø�Ø
ÆŁØ���ł��	Ø�Ø�

��Ø
º��Ł�	�������Ø
Æ���ø�Ø)collateral(ÆªØ�Ø�����.Øø��a��ÆØ�

Æ���º��	�	��Ø�ø�ŁØ	Zœø�"�

152"�Ø��Ø��Øª����łłÆłÆ����Ø
��ª��œ�������	����ŁØ���Æ�,����	œøØœ��
������ø�����Ø
Æœ��ØŒ...��Ø��ØØ��ł��łºœØ�æØ
	Øº�œØœÆØ��ł��	�����...��Ø��Ø
�	�øłøØœ�������ÆØ���ªªØ
Æœ��ØŒ��������łØ��Ø...�Ø��Ø�Øª����ł�ł��	������
��œ��ªª�
	�øł�œ��Aœ,��	�øł��łº���F�ØœÆØ�æ��œØª...��Ø��Ø������ł��	
��Æø����ªœ��Ø
��	�øł���œ�ª�œÆ	�œ,���ØªØºŒ���łœ��łºœØ�æØ
	�Ø��...".
�Ø�ØŁÆ"�Ø��Ø�Øª��	�Øłœ	�œ��Ł���Ø
"ZVGBFGP[VJ8,13,13Z14)1993(.

153ł	��"	13/1535PEKR\K[ZBNR’BKCK)��łæ
Æ�Æ�,3.9.2015(;�"	11/1615PZVB\
TKQJNZPZMHNZVGB\TKRKKOR’VKRYN[JKKQ)��łæ
Æ�Æ�,6.8.2013(;�"	09/1303
YEG[R’CK\FIGNKOCKYGZIGNKO)��łæ
Æ�Æ�,5.3.2012(;�"	07/8126THCGQXCKR’CK\
FIGNKOCKYGZIGNKO)��łæ
Æ�Æ�,3.1.2010(;�"	91/2781ETYFR’CK\FIGNKO
"MZPN",IKVF,�"ª��)4(526)1999(;	æ�Ø�Æ"ª	�	ª��Z�����Ø�ø���Ø��
Æ	�Ł����Ø�"P[VJKO�Æ5)2012(.
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��łŒł��	Ø)medical necessity(�ÆØ���łŒ�Æ	Ø)military necessity(�ÆØ�
����Ø�œ��ø�ŁØ�œøØø�F�æ�œ��	��	-Ł�Æ�ø��ł�Æ��łŒł��	Ø�	øł
�œł�ø�Æ�Æ�œŁØ���ł��	Ø�ÆØ����ø�Øø	Øł�Æ�œ��Ø��154.

Æ�Ø�Ø
	�ł�œ,��ł�œ�ø��Ø��ª���	�ªÆØ���Ø��œ�Æ	Øœ�ÆØ�ŁØ���
ł��	Ø,	øł��ªØ�œF�æ�œ�ø�ŁØœø����º�	�ª�ø�Ø�œ���Ø
����,
Ææ��Ø��æ��Ø�Øœ��ø	ªØ�������ł	�Ø���Ł�ªØ�Ø�œ�ø�ŁØœª���,��	œ�ł�
�øF
����F
�	�ø�ªÆł�ł	�����Ø�º��Ø��Æ�º�œÆæØæØœø������.
�øF
���Æ�Ø
�ÆØ�œ�ØæØ������Ł�ø�œ�Ø
�ø�Ø�œ���Ø
.ÆØ�œÆØœ-
��ø�ŁÆ��F�BNRCBZKºØ"���Æ��ªØA�	�œÆœ�Øł���º�œ��Ø���������
���Øœ	Ø��ªł�œÆ�ºł���Æ�ª��"155�º���Æ	�œ��Øª�Æ�øł��Æ	Ø
�Æ�øł�ł��	Ø.	�øØ
�
	�øØ
,�	�ł��	Ø
Æ�ªł	�øØ
�
.Øª�
��Łł�
ø�Ø�
œ�Øł	�ØœØ�Ø��	�øłØ,ºº���ł	�,ł	
��øœœ�Ø
Æ�Ø�Ø�
ÆŁ��Ø
øøØœ��-������ø��
�	ØæÆ����
	���ÆłØ�
.

.9F\BP\PGENFIKSKGQ[CIGYF[KVGJFXCBKNGGTEG\FCEKYFFVRKPKG\

��ª���ØæØ��øÆ���øØ��Ł��Æ	Øø���Æ	������œØ���ª��A�ª�œ
�ł��	Ø�œøÆ���º�Ø�œ�����.	�ØæÆ�ł�ºØØø�	����
ÆØ�æ�A�ª�œ
�ÆªØ����Ø�Ø�œ�	�Ø��Æ�Æª.	Ø��	���ÆØ�æ�A�ª�œ�ÆªØ���Ø���Ø�œ156.
	Ø����ø����ª�ÆØ�æ�A�ª�œ�ÆªØ����Ø�Ø�œ�łØŒ��Ø�ø�œÆ���	�,
���Ł�"t̃ł��"øÆ���øØ��Ł��Æ	Ø��	�øłœ��Æł�ø���ł�Ł���Ø

���æ��œ����Ø
�æ�Ø�Ø
."�ł��"��	Ø���œ	Ø���A�ª�œ�ÆªØ����Ø�Ø�œ,
�œºøØ�	œœº�Øœ�œØ�������.

	Æ�Øłø�Æ:���ª�ø����øØ��Ł��Æ	Ø��	Ø�Øłœ�æØ��œ����Łœ���Ø
��������Øœ,ºªØ��ÆŁØ�ø�œ�ØłØ
F�łº�Æ	������øØ����Ø�,��ª�Æ��
ø��ØœØ
���łØ��Øł��ªłøØ
���ł�Ø
��æ�Ø
���łŒ�Ø��ª,�Æ�œ�ºø�Ø

��æœ��æ��œ��œÆø�œ.�Æ�����Ø	ø���œ�	œ�����Ø��ł	�œ�

�	��Ø�ø�ŁØ	Zœø�"�	Ø����æ�øØ��Ø���º�Æ��F����ª

154ł	�:https://www.lexisnexis.com/legalnewsroom/workers-compensation/b/workers-

compensation-law-blog/archive/2008/06/14/judicial-review-of-medical-necessity-

disputes.aspx?Redirected=true; https://www.lexisnexis.com/legalnewsroom/workers-

compensation/b/recent-cases-news-trends-developments/archive/2015/12/02/cwci-

study-examines-medical-review-and-medical-dispute-resolution-in-california-workers-

comp.aspx.

155��F�BNRCBZK,��Ø��"ø26,�æ’15��æ-ªØ��ø��ø��Łœ	łÆ�.

156����Æ���ÆØ�Ø��ł	���Ø�Æœœ-�ł	.7
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"�ł��"��	�øłœ	œ��Æłœ��ª�Ø�œ���æ��œ�	�œ
��ł�Ø
���ªłØ

ø��łŁ���Ø��Æœ�	Ø
ø����ø��Ø�.���Æł�ł���łØ,��łø��œ�ø�ÆØœ-
��ø�Ł���	Ø����œØł���
�æ�.

�	�����ÆÆØ�æ�A�ª�œ�ÆªØ����Ø�Ø�œ.�	łø	Ø��æØ��œ����Łœ���Ø
��������Øœ,Æ��F�DNTE��æł��ØæØ��ºªØ�	�øł�œ�Æ�Ø
�Æææ	œœÆØ�œ
.

º	��ł,	�Ø��Ø�����œØ	�œ��
�ł��	�	œ���ª�øÆ���øØ��Ł��Æ	Ø
���Ł��ł��øÆ�.�æF���ÆØ��ł����Æ��º��Ł��Ø
:

ZB[K\,	Ø���øAœÆØ��œ����œ�ø��F�Æ��łºœ�Æ	Øœ,�Æ�łŁøØœ��-
������ø���
��ł�Ø�Øł��Æ	F
,�ÆØ�øØœ��-�����ø�	�ł�Æ��łºœ
	�ł�Øœ.�ø��ØÆØ����łº�œØ��ł��ł��œ�œ����œø���œ���łØ.�Ø�F�øł��	Ø

Øøœ�������º���F�Ø
	Ø����Ø	�œØœ.

[RK\,º	øł�ª�ÆłÆ��Ø��œ�Æ	Øœ,���œ��øœœ�Ø
Æ��Ø��œ�æ�Ø�.��Øª�
ø��łÆØªØ��Æ	.�ªÆłø���º	øł�ª�ÆłÆŁØ���ł��	Ø,øÆ����œ��Ł��Ø

Øª���,��º���
	Ø��Æ�ªł�Øª��æ�Ø���-º��Øœ��	œł�Æ��œ.�º���Øœ
ø��œ����łÆØ
,º�Øø������ÆØœ�ØłØ
�Æ	F
,157	Ø��ł�A�ŁØœ��

ø���œ��øœœ�Ø
Øª���.

[NK[K\,ÆØœ-��ø�Ł�æØł	œ��ØæØ��Æ��F�DNTEºªØ�	�øł�œ�Æ�Ø

�Æ�	œ��Øª����	��-	�ª�œ"œ��	�œØ����Ø��œØ�"ø��ŁØ����ł��	Ø,
º�ø��ÆØœ-��ø�Ł158.�Øø�����Æ�œ�ºŒøŁØ���ł��	Ø��	�ºæ�øFŒ
�Æ��Ø�,�œ�ØæœÆØœ-��ø�Ł�Fœ�ø�	Fœº�ø��łŁ�	Ø�º��Æ��Øª���-
	�ª�œ��ø��ø�Æ����.œ�Øłł��	Ø�œF�æºº���ºø�ÆŁØ���ł��	Øø�Øœ�
��łŁ,��ÆªØ��œ�Øł�Æ	Ø,��œF�æ�ł�Æ�ºø�Æ�����ø���łÆØ
Æ�
łÆØ
,��	Ø�Øª.��Ø�ØøœÆØœ-��ø�ŁÆ��F�DNTE,�Łłœ�œ�Øł�ł��	Ø�Ø	
�	ł���ł	œ�ºø�Ø
,	�	�
�œœ��łŁø�ŁØ����ł��	Ø�æÆ����	œ
���	��Øª�.�	œ,��ÆªØ���œ�Øł��Æ	Ø,ø�Łłœ��	�œ��Ø�Øª��Ø	
��ÆØ�	œ�ºø�Ø
,��æØ�æ��œ��ø�ł	œ�œ��ª.

.10SKMGO

ø�ł�ø��Ø��Ø
ø��Æ	���Ø���ªØ��ª�œØ	œ��œœ���ª���Æ	Øø��œ�
�æØ��œ����Łœ��øœœ�Ø�A�ª�œ�ł��	Ø�œ���Ø�Ø�œ.�	œ,���Ł�"�ł��"

Æ���º��	�	��Ø�ø�ŁØ	Zœø�"�

157ł	�,��ø�,��F�BNRCBZK,��Ø��"ø.26

158��F�DNTE,��Ø��"ø1,Æ��’.525
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�����œÆ�æØ����æ�ºØ
,��	�øłœ��Æłœ�æ�ºØ
�œ�Œ�œ�Øł��Æ	Ø
���ł�Ø
�æ�Ø�Ø
���ı��Æ	,Æ	øł��	Ø���œ	Ø���A�ª�œ�ÆªØ����Ø�Ø�œ.

H.FFSEZKOFRFGDKOCPEKRG\BIZG\C[BN\FIKSKGQ

.1FYEPF

ø	�œ��ØæØ������ª�œ�ÆªØ����Ø�Ø�œ	Ø��F��ªØœ�Øøł	�.Æ	ł��œ-
�ÆłØœ,Æ�ª���
Æ	Øł���F�œ	æªł���Øœ�æ��Fœ��æØ��œ���ØæØ��.
Æ	ł��œ-�ÆłØœ��æªł���F�Æ���ªł�ØøÆ��æØ��œ��øœœ�Ø
ÆA�ª�œ
�ÆªØ����Ø�Ø�œ.��Ø���ªł�Øœ�Ø	��ªÆŒ�ł	ø��Æ��������ª�œ
�ÆªØ����Ø�Ø�œ.�ªÆŒø�Ø���ØÆ�Ø���ªØ�œØœ.ł�Æ��ªØ��œÆ	ł��œ-
�ÆłØœ�ł�ØÆ�	œ���,�Æ����æ����æØ��œ
ø���øœœ�Ø
�
�ØæØ����
��æ�ºØ
.�ł�Æª�ł	ø����ÆæØæØ,��ø���Ø���ªł�Øœ,���	��	��
�ł��	Ø
���Ø���ª��ªØ�,��ł�Æª�ø�Ø,��ªØ�œØ,����
��ø�
�Ł�Æ.�ªÆŒ
ø�ØøØ���ł�
�Øœ�ø����ªł�Ø��æ�,	øł�æªØł��œ�	�łø�ª���œ
�œ�ØłØ
ø���ª�œÆªØ���Ø�Ø�œ���Ø���Ø��ØæØ��.�
�æØœÆœØ-��ø�Ł,
���Ł�łØ�Ø
æ��łØ
,œł��	œ�����ÆŁ�œ����œ�ø���ª�œ�ÆªØ�
���Ø�Ø�œ,Æ�̇ł�ø�	œ��æØ��œÆ	����ł�ØÆ�Æ�ŁØ���ØæØ���
����æ�ºØ

��
ø���Ø
��ªØ�œF
�	�ø��	œ.�
Æ�ª�F�œ�Ø�����Ø�
�æØ��œ��ØæØ����øœœ�Ø�A�ª�œ.Æ	���Ø�,����œ�	œ,���Æª���Æ�Øªœ-
�����ÆÆØøł	�Z	Ø��æØ��œ�	Ø��ØæØ��,�ºœ��	��ºŒ	Ø��Ø�Ø
��ª�œ
ÆªØ���Ø�Ø�œ�	Ø���łºœ	�ØœØœø���œ��Ø
.

.2BZXG\-FCZK\

)B(The Healthcare Quality Improvement Act

æ��Fœ��æØ��œÆ�øłø���ª�œÆªØ���Ø�Ø�œÆ��łºœ�ÆłØ	�œ��æªł�
Æ	ł��œ-�ÆłØœÆ�Ø�Æø�œ1986,Æ-Healthcare Quality Improvement

Act)����:HCQIA(159.HCQIA��	���ªł�ØøÆ��æØ��œ���ØœÆØ��
�º��Øø�øœœ�ÆA�ªœÆªØ���Ø�Øœø���æªł��	Ø.��Łł���ØłØœ
ø��ª����ª�Ø�Ø�ø������Fœ�øØ��ł	Øº�œ�ł��	�.���Ø���Ø��Ø�
��F�Æ�łØ
ø�łø���œł��	Øœ,ø��ÆØ�����F�ÆøØ��ł�œÆØ��œÆ�Ø�

�	��Ø�ø�ŁØ	Zœø�"�	Ø����æ�øØ��Ø���º�Æ��F����ª

15942 U.S.C.S. §§ 11101-11152.
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łø���œł��	Øœ.������Fœ�øA�ª�œÆªØ���Ø�Ø�œ�ø�Ø�œ����Øœ	œ
�łØ�łø���œ�ł��	Øœ,�ºØ�ªłŒ��ÆŁØ�	œ�œF��œ����Ø��œ�œ�	ÆØ�œ
�æØ��œ��øœœ�Ø��.

��ª�œ	��,��ÆØ��œ�A�ª�œ�ÆªØ����Ø�Ø�œÆØøł	�,�º���œÆ	ł��œ-
�ÆłØœMedical Peer Reviews

160.F�œ�æº����ł�œºØ�-Medical Peer

Reviews��º�ØłÆ�øØÆ�œ����ø��º�Ø�Ø�Ø�ÆØ�œł�øØ��łł�œ�ŁØ���
�ł��	Ø����������ØÆ�ł���Øłø���œł��	Øœ161.Æ	ł��œ-�ÆłØœ,��ÆªØ�
�Øøł	�,ÆœØ-����Ø
���ØÆØ
��Ø
Medical Peer Reviews.Øø�ªØ��œ
øÆ����œ�A�ª�œ�����œÆ�Ø�,�Øø�ªØ��œøÆ���ªÆł�����Æ���Ø

��Ø�F
ø�ÆœØ-����Ø
)hospital bylaws(.º���ªØ��œÆ	ł��œ-�ÆłØœ�ºØł�œ
ÆºŒø��æØ��œ�ºł�Øœ�����œ�ø���ª�œ	��,ø�Ø��Øº��ØÆÆØœ-�ø�ŁØ���
Æœ��ª�,�øºœ��	��ºŒF����ÆłØ	�œ��ØÆ�ł�	Øº�œ�ŁØ����ł��	Ø162.��Ø
��ł�	�łØ�2006,Æø�Ø
2002Z2004	Øł��Æ	ł��œ-�ÆłØœ	��Ø�łØ�Aœ

Æ���º��	�	��Ø�ø�ŁØ	Zœø�"�

160�Æø���ØłøF
ø��Ø�æ�Ø
ÆØ���ª�œ�ÆªØ����Ø�Ø�œÆ	łı�	��øÆ	ł��œ-�ÆłØœ,
øº�Æ��ªłœ�A�ª�Æ	ł��œ-�ÆłØœ,º��æÆł����,��ø
ª�ø�
Æ��łº�œØ�æØ
ÆØ�ÆØœ-
���Ø
�ÆØ�ł��	Ø
	���æª�œł��	F
ø�
ÆÆ�Ø�œÆ��Ø-�ø��ÆÆœØ-����Ø
.

‘‘‘Medical peer review committee’ is defined... as ‘a committee of a state or

local professional society of health care providers or of a medical staff of a public

hospital or licensed hospital, which committee has as its function the evaluation

or improvement of the quality of health care rendered by providers of health care

services, the determination whether health care services were performed in

compliance with the applicable standards of care, [or] the determination of

whether a health care provider’s actions call into question such health care

provider’s fitness to provide health care services.’’’ William Vranos v. Franklin

Medical Center, 448 Mass. 425; 862 N.E.2d 11; 2007 Mass. LEXIS 38.ł	��

��F�Adkins,��Ø��"ø149;Stratienko v. Chattanooga-Hamilton County Hospital

Authority, 226 S.W.3d 280 (Tenn. 2007); Kibler v. Northern Inyo County Local

Hospital District, 46 Cal. Rptr. 3d 41; 2006 Cal. LEXIS 8765.�æªłª���F
�

Æ�ł��Ø�.ł	�:Doris Voit, Patient Safety Initiatives in Germany - From the

Hospital Perspective, (International Hospital Federation 2015).

161ł	�:Patton v. St. Francis Hosp., 539 S.E.2d 526, 528 (Ga. Ct. App. 2000);

Kathryn Leaman, Let’s Give Them Something to Talk About: How the PSQIA
May Provide Federal Privilege and Confidentiality Protections to theMedical
Peer Review Process, 11 MICH. ST. J. MED. & LAW 177 (2007); George E. Newton

II, Maintaining the Balance: Reconciling the Social and Judicial Costs of
Medical Peer Review Protection, 52 ALA. L. REV. 723 (2001).

162ø
.ł	��
:2007 U.S. Briefs 538; 2007 U.S. S. Ct. Briefs LEXIS 2721.
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ºœ��	��ŁØ���ł��	Øø�Ø�	�øł	��Ø�����
.��ł�����Øª	œ�łø���œ
�ł��	Øœº	�ª���ł�Ø��Aœ��ø���œF
Æ	ł��œ-�ÆłØœ163.º	��ł,F�œ
�æº��ł�Æ�ø�-Medical Peer Reviews�ø�ł�œ	œ	Øº�œ�ŁØ���
Æ	����œ�Ø��Ø�Ø�ø�����Ø
,æØ��ł��	Ø
ø	Ø�
�œ	Ø�Ø
���łºœ�æØ��
�º	��ø��Ø
��ºA�����ªłº�164.Æ�Ø�Ø
	�ł�œ,��æ���Fœ�øł
�æØ��œœÆŁØ�ø	Øø�	Ø�ø�ø���ł	œ�	�œÆ�łØ
ø�łø���œł��	Øœ,
øłºŒØœ	�øłœ�Øł	�ØœØ,�øłœ�ØłØ
º	��Ø	�øł�œØ���Ø�F

�Ø�ÆØ���øØ��ł	Øº�œ�ł��	������œœ�łØ�łø���œ165.

)C(IYKYFPEKR\K\

Æ�øŒ�ø�Ø
,�Æ�Ø��ªÆø�Ø
�	�ł���œ,ªłÆ����æ���	��ł��ªØ��œłÆ�œ
Æ	ł��œ-�ÆłØœ�����Ø
	øł�ł�ØÆ���ªØ�œł	œ�Ø���æØ��œø�-

HCQIA�Æ�166.�-HCQIA����æØ��œ��øœœ�Ø
ÆA�ª�œ�ÆªØ�

�	��Ø�ø�ŁØ	Zœø�"�	Ø����æ�øØ��Ø���º�Æ��F����ª

163‘‘Of the 304,702 deaths that occurred among patients who developed one or more

patient safety incidents, 250,246 were potentially preventable.’’ HealthGrades
Quality Study: Third Annual Patient Safety in American Hospitals Study 3

(Apr. 2006), http://hg-article-center.s3-website-us-east-1.amazonaws.com/a2/e5/5d4e0

d9c4b9eafe21705fdda44ba/PatientSafetyInAmericanHospitalsStudy2006.pdf.

164�æ-�ªØ�Æ��F�Nilavar v. Mercy Health Sys., 210 F.R.D. 597, 600 (S.D. Ohio

2002)�ª�ØøºØœ��ØŒ������	���œ-ØªÆ�����ł��	�,��ÆØ	�ØªØøØ��ł	Øº�œ�ø�
�ÆłØ	�œ��ØÆ�łØœ.��æ���ºŒ,��ª��œ�ØÆ�łØœ�œ��ØŒ���œ	œ	�����ØÆ�łÆ��łºœ
�ÆłØ	�œ.ł	��
:Daniel M. Mulholland III & Phil Zarone, Waiver of the Peer

Review Privilege: A Survey of the Law, 49 S.D. L. REV. 424, 424 (2003-2004);
Weekoty v. United States, 30 F. Supp. 2d 1343, 1344 (D.N.M. 1998).

165��łø��łŒÆº��	��ØÆłæØŁ	�œÆ	ł��œ-�ÆłØœÆ��	
øØŁœ���łø�Æ�ł�)�æØ��œ
Æ��
��Øø�(	�ŁØÆØœ,ª�F��,	
�Ø	��ÆØ���øØ��ł	Øº�œ�ł��	�.Susan O.

Scheutzow, StateMedical Peer Review:High Cost But No Benefit - Is It Time
for a Change?, 25 AM. J.L. &MED. 7 (1999).Æ�ø���ø���łºœ���ł)ø
,Æ��’10(:

‘‘Because legislatures attempt to encourage peer review by granting
protections rather than requiring it through mandates, a strategy that
represents the proverbial carrot as opposed to the stick approach, the
question should be asked: Do these peer review protection statutes
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‘‘When a man does another any

injury by theft or violence, for the

greater injury let him pay greater

damages to the injured man, and

less for the smaller injury; but in

all cases, whatever the injury

may have been, as much as will

compensate the loss.’’1
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1PLATO, LAWS: BOOK XI (360 B.C.E.).
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łÆ�œ�Ø��Ø�ØªØ��ÆłFÆ�
ØŒ��
Ø
Ø��ØªØ
��ªØ��:

‘‘Offenders or third parties responsible for their behaviour

should, where appropriate, make fair restitution to victims,

their families or dependants. Such restitution should include

the return of property or payment for the harm or loss suffered,

reimbursement of expenses incurred as a result of the

victimization, the provision of services and the restoration of

rights.’’2
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��
�œøØ����.��ØªŒ�Øæ�,
��
ØŒ��
Ø
Ø�Ø��ª
ÆØł�ł�ø�œ�ø
���ø��
��Øøœ�,�ºº

�Ø���
���øłÆ�æ�łœ��
ØŒł�FœØ��ª�Ø
��º�œ�����øØ��ł�.��Æ
�œ�
�ø


223

����Ø�ø�ŁØ�Zœø�"�œ�łœ��Ø��Ø
�����Ǣł�Æ�
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2G.A. Res. 40/34 Declaration of Basic Principles of Justice for Victims of Crime

and Abuse of Power (Nov. 29, 1985), sec. 8)
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‘‘Governments should review their practices, regulations and laws to consider

restitution as an available sentencing option in criminal cases, in addition to

other criminal sanctions’’.
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�
º
-
�Ø�œł�����æ�Œ
�æ���Ø��ØÆ�Ø��œ�łº�ø.
ÆØ��łœ�
��ÆªÆłØ����
����

��ıæ���Ø�ø
�øÆ�ł��:Sharon Aharoni-Goldenberg & Yael Wilchek-

Aviad, Restitution: A Multilateral Penal Approach, in TRENDS AND ISSUES IN

VICTIMOLOGY 88 (Natti Ronel, K. Jaishankar & Moshe Bensimon eds., 2008).

13
ªØ���Ø	Æ�æªł��Ø��Ø�Øøł�
Øł��łÆØe���Ø,
�Ø
�"ø10,Æ��’1849Z.1889

14ł����æ’11
���ªœ��Æ�]��æ��ªø[,�œøº"Ł-1969,�ºæ’26)8(
�������ł
)ø�ØŁ�,��Øø��ªłºØŁØ��
(,�œø
"�-.1971

15��ł�������łłœø�
�œłÆ�œ���ł��œ���ø�����ł.ºŒ,
�ø
,���Æ��ł�ø
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‘‘(1) Any court by which any person is convicted of any offence

may, if it thinks fit, and immediately after such conviction,
award any sum of money not exceeding one hundred pounds by
way of satisfaction or compensation for any loss caused by the
offence of which the accused has been convicted, to a person
injured by the offence whether such person has or has not
constituted himself a civil party. The amount so awarded shall
be a judgment debt due from the person so convicted to the
person to whom it is awarded.

(2) Nothing in this section shall affect rights of diyet or to compen-
sation in lieu of diyet, or the power of the court to award
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��Øø"���łœ����"39�Æ�
œ�ł,ÆØ�Øœł,�œ
����Ø�ø��ł��
�.���º�Ø�œ�
���Øª�œ�
ł����ø
������,�
�Æ�œ���

��ª��œ�ø��
ØŒ��
Ø
Ø�łØŒ
�ª��ł�eœø
º
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ø��Ǣł��ł��
��œ�.

39æ’18
����º�Ø�œ����Ø�ÆØł�.



����,��ª�Øæ�,�Æ�-Æ�œ
�Ø����æłÆ�
�ø
��
ØŒ��
Ø
ØØœł�
��Øª�,
��ØªŒ�Øæ�,��ØæÆ�łºØ�Ø
�ł�ØÆ�œ�æªł��Ø��Ø
º
�ØøŁ��ºØ��ł�
�
���Æ��Æ�œ��Ǣł�,�
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ø
��œ��Ø��Ø��łÆØ
º
��ª
�����Ø��Ǣł�:���ø
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56ø�,�æ’9
�æ�-ªØ��ø
�ø��Łø��.

57ø�.
��ø�,ø���ł�ØÆ�œ�ø�
�øÆ���ª�ªØ�
�ł�Æ�øł
�łø��œø
œ�łœ
��Ø��Ø,�
���
ø�
�"���Øø
ł��œ’�ª�ø�Ø����
ØªØ��ÆØł�’,ºº
�����ÆØł�,
ø�Ø��Æ�
�Ø
�
œÆØ�œ�Ø��F�,��ø��Øø
����ÆØŁ�Ø��
�����ØøØłÆ
Æª,
ºœ�������ÆØł�".ø�,�æ’7
�æ�-ªØ��ø
�ø��Łø��.

58�Æ��ł���Ø��Æłæº����Ø��Ø
Æ��œØ�ø
������Æø
�Ø�œØ�łø�œØ�����Ø�œø

���������œ
�Ø�œÆ�.



�ø��Łł�ÆØ�øŁFæÆłºØ������ø
�Ø��ØÆªłŒø
"œ�ł���łªœ"�łØŒ

��

�ł��
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�ª������Ø�ºØ��æ	�
����Ø��łÆØ�ø��ł��
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�����Ǣł�Æ�
ØŒ��
Ø
Ø

63�"�15/7090I’NKVFR’PEKR\K[ZBN)��łæ�Æ�Æ�,25.8.2016(.

64ø�,�æ’71Z74
�æ�-ªØ��ø
�ø��Łø��.




æØº��,
�ª�æØ�������øłøÆ���æ���Ø��F��
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������Ǣł�Ø�ŁØ�œ
��Æª�º�æ�œØ�,Øºæ�
���œ�
��������œ����Ø�œ
��
ŁØ��
����Ø���øØ,
�Øø����œ�Æ�Ø�æÆ
ø��ł�
��Æ�Ø���œ��F�ø�ø

�����.

ø
ØøØœ,XEYPFKZ,RGIGHGNNRVDTFTC+ZFZ�Ø��Ø�ø
������Ǣł���Æ
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������ÆØ�ø
�Æ���Ø��ØłØ�
Ø�øłØ�Ø̇œł�œ��
ØŒ���ł�Ø��œ��ÆF�
����łœ����.��œ�œº
Ø�œØ�ø
�æªł��Ø��ØÆ�
ØŒ��
Ø
Ø�Ø�"ø��ÆØ�
œØ�ø��
ØªØ��ªØ��,ªÆłøØ���º
�øłÆØ��łÆ
�ÆłF"82.ł��Ø��Ø��
�
Æ�
ØŒ��
Ø
Ø,ø
�Ø�øœœ�
"œ�ł���
�œ")Æ��Æ�œłØÆ�Øø
��łÆ��œ
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�ºØAø��Ø�œ���Ø���ł����.
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�Æ
Ø
Æ���œ�łÆœ����
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�����Ǣł�Æ�Ø����ø�ł�
���A�
�ªÆŒÆœ�
ØŒ������ø��ÆłF��ÆłÆØ�æ
���Ø�œ����œ�,�ÆºŒ����ø�ø
"Øæ�ªø
�ØŁ�ł�œ
�ÆłF"117.


�Ø��Ø��ª���œ��Øª���œØÆÆ�Fœ�ł�
Ø��Æ�Ø����œ�Øº�Æ��ł��œ
�ÆłœØ�œ��ª�Øø�œ�œ���ªœ-�ÆŁ�ø
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123Sharona Aharony-Goldenberg & Yael Wilchek-Aviad, Punishing Property Offen-
ders: Does Moral Correction Work?, 32 TOURO L. REV. 407 (2016).

124ł��,
ª����:Paroline v. United States, 134 S.Ct. 1710 (2014); McCrimmon v. Mary-

land, 225 Md.App. 301 (2015).

125Mandatory Victims’ Restitution Act 1996.

12618 U.S.C. § 3663(a)(1)(B)(i)(I) (Order of restitution); 18 U.S.C. § 3663(c)(2)(B).
�æªł��Ø��Ø���łØ��Ø��ªł
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127Aharony-Goldenberg & Wilchek-Aviad,
�Ø
�"ø123,Æ��’.416

12818 U.S.C. § 3663(b)(1)(B).

12918 U.S.C. § 3663(a)(1)(B)(ii).

13018 U.S.C. § 3663(a)(1)(B)(i)(II).Æ��ł�øÆ���Ø��F���Æ��º�
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13118 U.S.C. § 3663(c)(2)(B).
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13218 U.S.C. § 3663A(a)(1) (Mandatory restitution to victims of certain crimes):

‘‘Notwithstanding any other provision of law, when sentencing a defendant... the

court shall order, in addition to, or in the case of a misdemeanor, in addition to or in

lieu of, any other penalty authorized by law, that the defendant make restitution’’.
����Ø�Æ����
�Ø��F-��Æ��
����
�æªłØ-ŁØ��.ł��:18 U.S.C. § 3663A(c)(1).

13318 U.S.C. § 3663A(c)(1).��æ	�
ºŒ,Ææ"�(c)(3)(A)��Æ�ºØ���ª�ÆłÆ�æ�łłÆ
ø
��łÆ��œ�Ǣł�,�øł���Œ�œ�æªł��Ø��Ø

�-��øØ,�Øœ
�Ø����ºŒ.

13418 U.S.C. Code § 3664A(f)(1)(A).

135Powers of Criminal Courts (Sentencing) Act 2000, c. 6, § 130 (Eng.).Æ�œ��

�æØ�œ�ø
ÆœØ-��ø�ŁÆ���
Ø�,��Ø��Ø�ø�Ø
�Ø�œÆº
œØ�ø��ł�Æ�‘‘death or

injury’’,‘‘damage or loss’’��‘‘distress or anxiety’’.ASHWORTH,
�Ø
�"ø76,Æ��’
342���æØ�����Æ�œø�Æ��ł�.24

136DAVID ORMEROD & DAVID PERRY, BLACKSTONE’S CRIMINAL PRACTICE ch. E16.4

(2016)���æØ�����Æ�œø�.

137Powers of Criminal Courts (Sentencing) Act, 2000, c. 6, § 130(4) (Eng.).ł��
��ORMEROD & PERRY,
�Ø
�"ø136,�æ’E16.11.

138Powers of Criminal Courts (Sentencing) Act, 2000, c. 6, § 130(12) (Eng.).

139ø�,æ’130)3(.ł����:Legal Aid, Sentencing and Punishment of Offenders Act

2012, c. 10, § 63 (Eng.).

140Powers of Criminal Courts (Sentencing) Act, 2000, c. 6, § 130(11) (Eng.).ł��
��ORMEROD & PERRY,
�Ø
�"ø136,�æ’E16.12���æØ�����Æ�œø�.



��Ø��Ø��º	ºø�ø��º�Ø����øø
��æ,�Æº

��Æ�����œ�Ł
œ"��æł
�
	�Ø��Ø"141.

���Fø�ªø�œ2013���Æ
��Ø��Øø�Ø���øł
�æ��Æ-Magistrates’

Court
œ�ł�ø
000,5
Øł�œøŁł
Ø��,��
�
��łø�Ł�ºØœ�ł������º�
��Ø�����øłœ�œ�Ø��Øł��Ø
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���æ�Ø�øÆØœ-��ø�Ł��æ�Œ
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�º�	�œ����Ø��Øø��æ���ª���ø�.
ł����ORMEROD & PERRY,
�Ø
�"ø136,�æ’E16.10.

142Powers of Criminal Courts (Sentencing) Act, 2000, c. 6, § 131(1)(1A)(2) (Eng.);
Crime and Courts Act 2013, c. 22 § sch. 16, part 3.�-Magistrates’ Court�Ø��

�łº�œ�øØ��Ł��
Ø
Øœ����º�ÆØ�œł,��Ø
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143ASHWORTH,
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�"ø76,Æ��’344)�ØŁ�Ł�œ�Œ:Inwood, (1974) 60 Cr. App. R. 70, 73(.

144ASHWORTH,
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�"ø76,Æ��’.342

145Canadian Victims Bill of Rights,
�Ø
�"ø.120
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148R. v. Castro, 2010 ONCA 718, 102 O.R. para. 43 (Can.): ‘‘The fact that a

restitution order provides a convenient, rapid and inexpensive means of recovery

for the victim, especially a vulnerable victim, is one of the considerations in favour

of the making of such an order’’.

149R. v. Johnson, 2010 ABCA 392, 493 A.R. para. 23 (Can.).

150æ’718
��ª���ªØ,
�Ø
�"ø.121ł����:R. v. Fitzgibbon, (1990) 1 S.C.R. 1005

(Can.),ø���Æ�,ÆØ�Øœł,ºØ:‘‘This concept of compensation and restitution has

long been considered to be a fundamentally important aspect of sentencing’’.ł��
��:R. v. Yates, 2002 BCCA 583 (Can.); R. v. Zelensky, (1978) 2 S.C.R. 940 (Can.).
ºŒ��Æ���Æ�æ�Œ�Æ�:The Law Reform Commission of Canada, Restitution

and Compensation: Fines 7 (Working Paper 5&6, 1974): ‘‘To the extent that

restitution works towards self-correction, and prevents or at least discourages

the offender’s committal to a life of crime, the community enjoys a measure of

protection, security and savings. Depriving offenders of the fruits of their crimes

or ensuring that offenders assist in compensating victims for their losses should

assist in discouraging criminal activity’’.
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155ø�,æ’740)b(.

156ø�,æ’741)1(.

157Crimes Act 1914 (Cth) § 21B (Austl.).

158ł��,
�ø
:Sentencing Act 1995 (NT); Sentencing Act 1995 (WA); Sentencing

Act 1991 (Vic); Criminal Law (Sentencing) Act 1988 (SA).
æ�Øł����łŁœø

�æªłØ��
�ł��:D. Lanham, Restitution and Compensation Orders, in THE

LAWS OF AUSTRALIA vol. 12 (2006).

159R. v. Ross, (2007) 17 VR 80 (Austl.).

160DPP v. Energy Brix Australia Corp., (2006) 14 VR 345 (Austl.).

161ł��,
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,æ’109Z122
-Sentencing Act 1995 (WA).
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THE LAW REFORM COMMITTEE OF THE PARLIAMENT of VICTORIA, RESTITUTION FOR

VICTIMSOF CRIME: FINAL REPORT (1994); THE AUSTRALIAN LAW REFORM COMMISSION,

SAME TIME, SAME CRIME: SENTENCING OF FEDERAL OFFENDERS (2006).

163Victorian Law Reform Commission,The Role of Victims of Crime in the Criminal
Trial Process sec. 10.12 (Consultation Paper, 2015).

164Sentencing Act 1995 (WA).
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�Ø����œÆØ����ł�Øœ
��łŒ�Æ
œ��Ø��Ø
���Ø�
�:

‘‘All in all, it seems to me that an order for compensation

was never intended to be a punishment and never intended to

be part of the sentence. The victim of an assault, or other tort
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against the wrongdoer. All that the present legislation is

designed to accomplish is to avoid the necessity of a separate

civil action.’’167
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Vince Morabito, Compensation Orders Against Offenders - An Australian Pers-

pective, 4 SING. J. INT’L & COMP. L. 59 (2000).

167R. v. Allsopp, (1972) 34 QWN 79, 80 (Austl.).ł����:R. v. Byrnes, (1996) 22

ACSR 608, 618 (Austl.).

168ł��:Sentencing Act 2002, §§ 32-38A (N.Z.).
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172Summary Proceedings Act 1957.

173U.N. Diplomatic Conference of Plenipotentiaries on the Establishment of an

International Criminal Court, Rome Statute on the International Criminal Court,

July 17, 1998, U.N. Doc A/CONF. 189/9 (1998), 37 I.L.M. 999 (1998), art. 75(1):

‘‘The Court shall establish principles relating to reparations to, or in respect of,

victims, including restitution, compensation and rehabilitation. On this basis, in its

decision the Court may, either upon request or on its own motion in exceptional

circumstances, determine the scope and extent of any damage, loss and injury to,

or in respect of, victims and will state the principles on which it is acting’’.

174
œØ��ł���łŁø
�æªł��Ø��ØÆ-ICCł��:Linda M. Keller, Seeking Justice at
the International Criminal Court: Victims’ Reparations, 29 T. JEFFERSON L.

REV. 189 (2007); CONOR MCCARTHY, REPARATIONS AND VICTIM SUPPORT IN THE INTER-

NATIONAL CRIMINAL COURT (2012); LUKE MOFFETT, JUSTICE FOR VICTIMS BEFORE THE

INTERNATIONAL CRIMINAL COURT (2014).

175Prosecutor v. Lubanga, ICC-01/04-01/06 para. 203 (Aug. 7, 2012).
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ØŒ��
Ø
Ø.�ł	��ª��œ
��Æ
�œØ�ø

��
ØŒ��
Ø
Øº�
ØŒø�Ø����F��ł��ª�ł���ª�Øœ
��º�œæ�������øØ��ł�
��ª�Ø�,�Æø
�ºłœÆ�º�œ�ø
������Ǣł�
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30 (Can.); R. v. Moscone, (1985) 15 WCB 150 (Can.); R. v. Gaudet, (1998) 125

C.C.C. (3d) 17 (Can.); R. v. Deen, (1998) 120 C.C.C. (3d) 482 (Can.).



Æ��łØ�œ�ø
���ø�
�łØ�œ����,�ºø������Ł�Ø�Ø�Æł�ł�
�-��łºÆ
�øøØ��ł�Ø�Ø��Øœ
��łº��
����Øł�180.Æ���ª����Æ��ÆœØ-��ø�Ł
Æ��æŁł
Ø�ºØ�æØ�œ��Ø��F��łØº�
�Ø�ø�œº�øł�ª�ÆłÆ-‘‘Clear Case’’

Æ�øł
ø�
œ��łØ�œ�ø
���ø�
�����Ł��Æ�øł
øØ��ł�ø
�����181.

��Æ����ł�Ææ�ł�
ÆŁ
�œœ�łœæº����Ø��Ø�"
�æ�ØŒ�œÆØœ��ø�Ł

�æ���Ø��F�ÆøØ��ł����ø��ł�

���Æ
œæº��"182.ÆłØºØ�Ø��ł��Ø��
���ª�
ªł�ø����ø��Ø��Ø,ÆAª�Ø�Ø��Ø�Æ��,�Æ
ØøÆØœ-��ø�Ł�øœº��
Æ��łØ�œ�
�łØ�œ������ªłø
��łºœ�Øªœ����,�
eÆ����æ.��
�ºº

ø������º�,�ºº
øÆº���ø
ÆØœ-��ø�Ł��
Ø
Ø
��Ø�
����Ø��Æ�ææØ�
Æ�øł
��Æ������Æ
ØøØ�Ø�ÆºŒºªØ
æłÆ
�œ��
ØŒ�
���Øæ�
Ø���Æł

��łŒ,���ª�
�æ���Ø��ØÆ�œ��
��Æ�����ø��º�.�ªÆłØ��

�����Ø�
�Ø���Æ��Æª�øł�Æ���ºłØ�ø
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��Ǣł�Æ�
ØŒ��
Ø
ØÆ��
��ÆØøł�
,��ł�œæ�Ø	����œł��
º��.

�æªł��Ø��Ø�Øøł�
Ø���łłø�
�œłÆ�œ,189�øłł��ØøØÆ�łł��ªœ��
�Ø�Æ
�������Ø�œØÆ�œ��
œ�Øæ�œ�
�łºØ�ø
��Æł��Øøł�
ØœÆœ-Ø�Ø��.

268

Ø�ØÆ���Ø����Ø�ø�ŁØ�Zœø�"�

188ºº
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Æłøœ:����øØ��	�ø�º��Ø�øœØł	ª�
æ��ł"mako7.4.2016www.mako.co.il/news-israel/local-q2_2016/Article-9e74030

995fe351004.htm?sCh=3d385dd2dd5d4110&pId=1898243326.

56ł	�,��ø�,"�œ��ł
���ø�Z�æłŁ���	")2012(www.youtube.com/watch?v=1UP

I59klD6c)æłŁÆ�ø���
�Øø�ÆłØ�œł�-000,115��Ø�œ(;"æª��Zł����ª�ł�Æ��łø�
Æł�
Æ	����œÆØª�Øł	Ø�œ")2011(www.youtube.com/watch?v=QWGs1n2Kn6I

)�ÆłØ�œł�-000,120��Ø�œ(;"øł�øœØ�ø�’
Æł�œØ�’ø�œ	Øłł	ª�")2011(
www.youtube.com/watch?v=nKegWki9NIA)æłŁ�ł,�ÆłØ�œł�-000,375��Ø�œ(.



��ł��ł�ø�Ø;�
�	
ł��ø��	
ł��ºł��Æ�ł��ł,�Æ�æ�łœ�Æ�Ł��æªł�
"��ø�	�œ",	øł��ªø�����	œæ��œÆ�łø����łł��ªØ��ØÆ�łF�
łÆØ�57.��ªœ
ØłØ��ØÆ�łF���łŁF�,���F��œø�łœØÆ�łø��Æ���ØœØ�
ÆaØ�̈ł.ºŒ,��ºœ���œ�łFŁØ��"�	
��ª��"2016�œ�ªł���ºœ
Ø��Æº�œłœ
"
Æłœ�Ø�ªeœø�œ	Øłł	ª�"58.

�	�œø��œ-��Æ�œø�łœØœøÆ��º��ª�ł�Æ�ø�Ø�����œ����œ�ø�
��łºœ��ø�ŁÆ��F��?Æø�ł��œ
œ���,
ł��ÆØ�łœ�œø�łœØœ���ØÆ�łØœ,
�ª�ł�Æ��łø�ÆøœØ�łº	�œ,�Æ��Æ����ª��ø�œø�łœ�	���Ø
���ø�Ø�
���œØ.�ÆØ�łœØ�œ�œø�łœØœ�	��ÆØ����Øº�Ø�,ÆØ�œF�.ºø�ø�œø�łœ
NBF[\MRTF��ªÆłØ�ø�ºœÆ�ÆÆØœ-��ø�Ł,ºŒ��ÆØœ-��ø�ŁNBF[\MRT
�ªÆłØ�ø���Æœø�łœ.	���	Ø��ø���œ�ªÆłøÆØœ-��ø�ŁNBFG[VT.
�ÆŁÆø�ł��œ
œ���	Ø������	œ���	�œ����,���ø��øø�ł�œœ
œ���œ
�ø�Ø�œ��øœ��œ����ø��ø
����ø����ø�Ø���œÆŁ	Æ�œØªÆ	���æ��Ø
��Ø�,�	ł��ÆØ�ª�ł�Æ����.	ª�Øø	œ���Æ��	�Ø�:	Ø��Ø�º�Ø��Æ��
øÆØœ-��ø�Ł�æºŒ	�	
łœÆ�Ø����F��œø�łœØÆ�łø�,�	Ø�ØØº���Æææ
øłØ�æØÆœF���ÆªœF�Ææ��Ø�.	Ø-	�øł�
�ł	œ�ø��œ���Ø��ø�
�œø�łœ��ø��ŁØ�ÆœØ��łŁØ,ÆAª	Ø�	��ø��ŁØ�ø��ª��º��Ø�59.
�Æ�Ø�
ł�ıªÆł,	æœ��	�Ø��ø�ł�œ��Øł�œ,Æ�������łł�
øÆ�.

æÆ�ł�Øø���F��œø�łœØ	º��ø�Ø�����œ����œ�øØ��ŁØœÆ�łø�Æø�Ø
�ØÆŁØ���
�œ:�øÆœ�œØ�ÆØœ-��ø�Ł��
��Ø�ø�Ø�œł	Ø�œ��æ��œ;�	�łŒ
�æ-�ªØ��Øæ�ªØ�œ�.�ØÆŁ	�øłØø�ØøØø��ø�������,º��Æ�,Æ�Øº�Ø�
�œ
�æ�ø��ø��Łª��Ø�ł.	��Æ�Æ�Ø�Ø�Æ��øŒ.º�œ	œ�ªÆø�Ø��ØÆŁØ�
�ł	ø��Ø�.
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57ł	�,��ø�,�ØłÆ	��ø�Æł��"���’��ø�	�œ’º�ºŒ
ø�Æ�"FBZW6.4.2016
www.haaretz.co.il/opinions/.premium-1.2905689;�ł��F�øŁF�"ø��Ł��’��ø�

	�œ’:���F�œ,Øæ�ªØœ,����æ�"ynet5.4.2016www.ynet.co.il/articles/0,7340,

L-4787514,00.html.

58ł	�	�œ��ªÆłœ����łø�ÆÆØØ�ØÆ�’��Ø:www.mako.co.il/tv-bigbrother/video-

26593eed98b3c110/s7?subChannelId=846a688ab2fc1510VgnVCM2000002a0c10a

cRCRD&vcmid=1cea55725c0d1510VgnVCM2000002a0c10acRCRD.

59��œ���"’ª���	
œøA�	���Ø�Ø�’Z��Ø�ÆØ��œ����œ��œø�łœØœø�����Ø
�Æł�œ����ª�Æ��ØŒ��ø�ŁØ"YZK\FP[VJØ185,208)2014(.



��ØÆŁ�	
ª��	º	��ł�øÆœ�œØ�ÆØœ-��ø�Ł��
��Ø�ø�Ø�œł	Ø�œ
��æ��œ.Æł�Ø�����������Ø�	œł	Ø�œØ��æ��œØ�Æ�łº	��ªØ��Øœ,����
ø��ØœØ�ØœØł������Ø�Æ�ł��ł��ø�ŁØ
ªø,��Æ�ææ����Æª�œø��º
�
Æ�łº	��ªØ��Øœ,�Ø	�	œØø��ÆŁ���œ��ÆªœØ�œ
ªø�œ,�	Ø����ø��
ø��
���æ���łØ�	�ø�ª�ÆłÆœØ�ª��60.��ÆªØ��
F�	ª�Ø�,Æ
F
��ø�Ł	Ø����ªÆÆªØ�Øł	Ø�œ61.Æ�øł���
��ø��Ł��Øœ��ºŒøÆœØ
�ª�ł�Æ"��ł��º���Æ���œ�ªØ��F�NJGC\FFDRF";����	�Æ��	øØ���ªØł�,
	�ºØ���ª�œ,º��ØÆØœ-��ø�Ł���Ø������,ø	̃�øł�	œÆ���Ø��"�Øø�
�ØÆł�Øœ";��Ł�Ø�ºØ���ø�Æ�łº	��ªØ��Øœ�Æ�łº	œ��ł��ł�œ����
�ø�ŁØ�ø��Ø���AØ����	
łØ��ł	Ø�œ
ªø�œ,"�Æł�Ø�,º�	œ�	F�ø�
Æ����œØ��"62.	�øł��æ�œ���Ø��æÆłØ�	
łØ���łØ�œ�Æ���œ��,	Œª���Ø
ø�ªÆłø�ł��Øªœ�æØ�ł�œø�łœØ����F���ØÆ�łØ�ÆØ�łœØÆ�łø�,
ø��Ø��	œÆØœ-��ø�Ł���Ø������œ�ØÆł�Ø�œªØ��Øœ,ø	Ø���	�F�œ	�œ�
Æł�Ø�,º�ØøºœÆÆØ�øł�ø��Ł��Øœ.º	øł�ł�łØ�łÆØ��	ØłØ��º	øł
�Ø�F�łÆ�œ�ÆØŁ�œÆæ���œ,�ØÆł�Ø�œº��Ø�������ÆØæªłØ�ªØ���ł	Ø�œ
���Æ�Ø��ø�Ø��	�œœ��ØÆ�łøÆØœ-��ø�Ł�����æłœº�æ����Øł�
��œ�øłœº�-ºŒ.

º	��ł,�ØÆŁø�Øø�	�œœ�ª�œØ���ø���œø�łœØœ�����ØŒ��ø�ŁØ
��	œø��œ-��Æ�øØ��ŁØœ�ªª�Øœ.Æ��Æ��æ���œ��Ø��æ��Øœ,	Ø�ØØ�ª�
	��ª�ł�Æł�
	œł	ª�,���ØºŒ	Ø�ØØ�ª�	���ø��ªÆ��F��,���ø�Æ
Ø��
�ø�ŁØœØÆø�,��ł	��łŒ�ł	Ø�œø���łŁÆ�æ-�ªØ�,	�Ø��Ł���æ�œ
	ø��Ø�œł�	øłÆœØØł�
	
łØ�.�Æ
Ø����ÆªœØœ,	��ª�ł�Æ��	�ł��
,
ł��	Ø�ª��	œ;	��	,Ø�ª��	œ��ª	ª�	
ª��
�œ.	œ�	�œ���ÆªœØœ,
ººœ�ÆÆ��øŒ,������	�ª�º��œ�/�.	�����
�œÆ��Æ�	
ªæÆ�ł�Øø��ø�
�ªÆ��F��:Æœø��œ-��Æ�øØ��ŁØœ�Øæ�ªØœø�Øœ���º�ŁØ�����º�Æª�ł	Ø�
º��Ł.����Ø��	�łØŒ��Ø�œøłÆØ�Øæ�ªØ�œ�ø��æ-ªØ��ÆØ�œø�łœØ�œ
��łø�.��Æªł	ª��ł�
�ÆØøł	���ł���Ø�Ø147	ØøÆø�œ63.2006
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60�"�10/7164D’BQR’PEKR\K[ZBN,�æ’4Z6)��łæ�Æ	ł"ø,1.12.2011(;�"�10/5734
YB[GZR’PEKR\K[ZBN,�æ’2Z4,15Z19)��łæ�Æ	ł"ø,25.1.2012(.

61ºŒ��Æ�ø�Ł�	�ł
Ø.ł	��"	06/1773BNUR’YKCGWBKKN\F[IZ,�æ’17)��łæ�
Æ	ł"ø,19.12.2010(.

62��F�HEGZGC,��Ø��"ø2,�æ’21��æ-ªØ��ø��ø��Ł��Øœ)��ª�ø�Æ��ł(.

63�æŁŁØæŁØ����łØł�
ÆØøł	�Æø�Ø�2000Z2006ł	�	�łØŁ�"�œ��Ø�����øØł�




Æ��Æ���Ø��Ø,œ	Øłł	ª�	Ø��
ø�Æ�Ø�œł	��
�œ�º��łÆ�ł�
ø	œø��
�	ø����	�ø�����øº
��;�ø	�œ�
��œ/�	ø��ø�ł����ª�ł�Æ	Ø��

ø�Æ�Ø�œł	��
�œ���ø��	ø�Ø�	
łØ�Æł�
,Æ�Øłº	��ø���
�
��œ��º�ł�Æ	Øø��,º	��ø	œø���	ø����	�ø�����øº
��64.ÆØœ-
��ø�Ł��
��ØºœÆ�æ-ªØ�	ł�Œ;�œØ��Ø��ÆØœ-��ø�Ł���Ø��;��
�ł
�ÆØœ-��ø�Ł��
��Ø�ø�Ø�œ�̄ª��æ����ºł�œªØ��
�ªøœ;��Ææ��
�ł
�ÆØœ-��ø�Ł���Ø��,øª�ÆœØÆ	���Øæ�ªØ�Æ	łØº�œØ��	œ-ª���.Æ��Æ����,
��
�œ,�ª�ł�Æ��	���
,���ø���
��ª���Æ
Ø�œ�:��	HMFNYCNB\KGPG
CCK\-FP[VJ,���ŁØ��º�º����.�ł��łØ�łø��ÆœØØł�
�ª
���ª
Ø�
Æ�øØłØœ�	�łŒ���Ł��ºŒ,	�Ø��Æ	�œ�œ���Zø��Ø2015;65��æØ-ªØ�
Æ�Ø�	�œ���ªØ�	Ø��	�ł
œªØłÆÆØœ-��ø�Ł���Ø��66.�ª�ł�Æ�º�Æ�łºÆ
ø��ŁØ��	���ÆÆØœ-��ø�Ł���Ø��,øº�	
ª�����ÆØ�Æ�Æł�æØ���º�
�
�œ�æ�ÆœØØ�ÆØ���F��ª�ª��Ø�67.�����ø��Ł���º��Ø�ł�Æ
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Æ	łı")�º�æœZ�łº���
ł���Øª�,12.2.2007(https://www.knesset.gov.il/mmm/

data/pdf/m01686.pdf.

64æØº��ø�œ2006ÆØøł	�ÆAØØ�ªØ�º����ł�ł�
Ø
Øª��ł��	-ÆŁ
��Ø:ł�
œ	Øł
ł	ª�.ł	�"2006ÆØøł	�"GKYKVEKF)��łŒ�	
ł���Æ-4.9.2016(https://he.wikipedia.

org/wiki/2006_%D7%91%D7%99%D7%A9%D7%A8%D7%90%D7%9C.

65ł	�,��ø�,�"�14/2286DKKCERGCR’PEKR\K[ZBN)��łæ�Æ	ł"ø,23.11.2015()12���ªØ�
�ª
Fœ�ł��ł���łø��Æł�
��Ø�ø��Ł�’�Æł	�(;�"�13/4189CZMB\R’PEKR\K[ZBN
)��łæ�Æ	ł"ø,15.10.2015()15���ªØ���Ø�ø��Ł��Øœ(.

66Æø�œ2015,ÆÆØœ-��ø�Ł���Ø��,�Æª���F�HEGZGC,��Ø��"ø2,����F�BGNPZJ,��Ø�
�"ø3)øª�ÆøÆ���	ø�Ø��Æø�ł�ø��łø�œ,ø�Ø�æÆ�º�œ�łÆ�Ø�œł�Æ
Ø��
��ÆªœØœ��Æ
Ø���ø�ŁØœ(,
��	œł��	�����ªØ�ÆœØ��Ø�Øł�ł�	
ª�Ø
Øª:
�"�13/7704PZDGNKQR’PEKR\K[ZBN)��łæ�Æ	ł"ø,8.12.2015()133���ªØ�(.Æø�œ

2014
��łø�ØœØØ�	œ���	����Ø���-102�-122���ªØ�;Æ-2013�ø��	œø�Ø
œØØ�,��116�-101���ªØ�;�Æ-2012�	
��	œ�ł���e�æ-ªØ�	
ª.Æ-2011�Ø�
�øØ	���F�YXC,��Ø��"ø44,	øł�	Æ��œØ�
��	œ�����Ø��-249���ªØ�;æ���
Æ	�œ�ø���Ø�œØ�ł�Æ��	ø�Ø�ø����ø	��œ�ø�ŁØ�œ
ªø�Ø�œ��ÆØ
Ø�
���æœÆ�ø��	�ł��Z�"�09/2996ECGZR’PEKR\K[ZBN)��łæ�Æ	ł"ø11.5.2011(
)203���ªØ�(;����ø�ØøØÆ	�œ�ø��øFŒ�Øª���	
łZ�"�08/10733DGNECNJR’
PEKR\K[ZBN)��łæ�Æ	ł"ø,17.2.2011(.

67�ø��Ł��Øœ��ÆØ��Øº�Ø�
�œ�æ�,��ø�,Æ�"�09/5582VNGRKR’PEKR\K[ZBN
)��łæ�Æ	ł"ø,20.10.2010()�Øº�Ø	Æ�	ø�œ	��æ
��łø�Æœ�(;Æ�"�11/2326
VNGRKR’PEKR\K[ZBN)��łæ�Æ	ł"ø,15.3.2012()�Øº�Ø�ÆØ�����ø�æª��Æ�ø�
�(;
�Æ�"�14/7253VKRYN[JKKQR’PEKR\K[ZBN)��łæ�Æ	ł"ø,16.11.2015()�Øº�Ø�øØłœ
øł�ł�
(.�ø��Ł�Ø�ÆłŁ���ÆØ��Øº�Ø�
�œ�æ�Æ�"�10/7860BNVSKR’PEKR\



Æ�Ø�
ª��łø��,��ø��ŁØ�ø�łøØ���Æ�Øł�	œ��ªłæ��œØ��.	Ø���
�øº��	œº����Æ	ø�œ�ª�ł�Æ,	Œø��	��øœº��ø��łø����øœ��	
ł
ÆªØ�Ø��	œ-ª���Æªª��œ��Ææ���œ�,	øł��A	Øøº��	ø����ł�łØ�º�
Æ�.Æ����	Œ��ŁØ���ºØ�Æ�.

��ØÆł�Ø�œº��ØæªłØ�ªØ����Æ�Ø���ÆªØ��ªª�Øœ�	æF����ª�ł�Æ
��Ø
�ı��º�	.	���ªª��œ�æ���œøØ��ŁØœ��º��eœ�
ł���æªłØ�ªØ�
	Ø��Æ	�œ�ø�
Ø��ıº��	ø���łø��,	�	ºªØ�����	œ�æØº�Øø��łø�
���	�A�Æº��.�æØº�Øø�ª�ł�ÆØ�øÆÆº�	���	�A�Æº�����Œ�	�ª,
Æ�Ø�F,����œ�æØº�Øø	
łØ����F�Æº�	���	�A�Æº��.��ÆØł�
�œø�łœØœ���ØÆ�łØœÆ�����ł	Ø�œÆœØ��ÆØ���æ��œł
ÆØ�����F�łÆ
�
�ı�ÆØœ-��ø�Ł,	Œ�	�ªA	Æœ�º�,��
�œÆłÆł�Æ�ø��ŁØ�.Ø�œł
��œ�F�	��ª�ł�Æ	º�	ø�º�ØøÆ�ÆØœ-��ø�Ł	�
���ø�º�Øø��Ø��
łÆØ�Æœø�łœ�Æ�ØÆ�ł,���F�	�œØPEGTFI[ERG\GFSVYRG\F\Y[GZ\K\
GFXKCGZK\MNVKDZS\FB[@PFMFREKZG\.

D.SVYRG\\Y[GZ\K\GP[VJVNKNK

�ªº�ł	Ø��ºØ�ª�ł�Æ�º�Æœø��œ-�Æœø�łœØœ�Ø�
ªœ,�øØ�łœØºØ�ªÆł
�ø�Ø���œØ�,���ø�	��ÆØ�)��Øø��(���
���.	����ª��Æº���º�
��ł�Æœø��œ-�Æº��?�łØ	Ø���
F�Æ�ªØ��øÆ��ł�
º��ªØł.�ª�Æł
ø�ÆÆø	��ø�ºA�œ�æØÆœØ�œ,��Æ
Ø���œ�ª����Øœ�Ø	ø������.	Ø��Ø
�º�Ø����Æ	
łØøØÆ�œ��łºœø����ØŁ�AØ�Ø���ÆØ�Ø�,�Øœ���œ���łŁ�Ø�,
���œ
�œ	
ł�æØÆ�œ��ØæŁ�łØ�œ���ÆªœØ�œ�Æ
Øłœ�ø���łº�œø���œ
��ªØøœø��œ-�ÆÆØ�łœØœ��łø�.	���	ª�ØøºØ	Ø�Ø�œ��F�C\[GP\-
FNC�łØª	,	�	CV\KIe\-FNC.œø��œ-�Æœø�łœØœł
Æ��œØ��Ø�Ø	Ø��
�ªØł�ºø�����.œø��œ-�Æœø�łœØœCKYGZ\K\�Ø	æØ��ł	
ł���łØ.��
��ÆØ�,Æł�Æ��łØ�ÆØ�łœœø�łœØœ��œØ��Ø�Ø��Ø���ºØA��	øØ�,º�Ø
ø�ł	��Fª,�łÆ�łØ��ªØłØ��
łØ�Ø��Ø	�ÆŁ	œæ���œ�Ł�Æœ��	ø�
��
�Æœ�łø�Ø�œ.º����	�ł��ª�ł�Æ,	��ØœØ�ł�
�Ø
ØªÆ�ØæŁ�łØ�ø�
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K[ZBN)��łæ�Æ	ł"ø,5.2.2013()�Øº�Ø���̄ÆœłºÆ(;�Æ�"�11/7653KETQR’PEKR\
K[ZBN)��łæ�Æ	ł"ø,26.7.2012()�Øº�Ø��Ǣłœ	Ø��æ(.�ø��Łª��Ø�ł��ÆØ�Æª�œł�Æ
�Øº�Ø�
�œ�æ�Æ�"�08/10479VNGRKR’PEKR\K[ZBN)��łæ�Æ	ł"ø,11.6.2009(
)�Øº�Ø�
Æ��ÆºA���
�Øł�(;���ÆØ�ª
Fœ�ł��ł���Øº�Ø�
�œ�æ�Æ�"�13/6056

[KCNKR’PEKR\K[ZBN)��łæ�Æ	ł"ø,21.9.2015()œØł�
(.



Øøł	�øÆ�œø�łœ�����Ø��œø�łœ�Ø
ØªØ�º�ł�Æ	���øØŁœØ,CHPQ-BP\,
Æ�łŁØÆ�œÆØ�œØ��øØ��ŁØ,��	œ�œ
Ø�œ�œØ�ªæØ����	��	
ł-�º�.�ª��?

�œø�łœ�Øøł	�Øœ�Ø	��ł���

ø�Æ����ø�Ł68.�Ø	�æłœ	œ
��ø�Ł���Ø�ØÆ�Ǣł�œ��ºł�œ��ØœØ��	-ł
��œ,	�ºØ�	�ªA	ÆØæ�ªØ�œ,
ø�łØØø��ø��øª�œ����Ø�	
łØ��æł.º	øł�ªØA
ÆØ�łœØ,�
Ø�Ø�
�ø�
Ø�º��Øº���ł�Æ��łºœ:��øŁł�,�����,�œÆØ��,ÆØœ-��ø�Ł�ºª���,
�º�	
ª����ł�Ø�����
øø�œø�łœ�Ł�	œ��łºœ��ø�Ł���Ø�Ø���Ø�
��69.����œ����Ø��ø�
Ø�
Ø�Ø���e��Ø�,�����
øØ���ØœØ�ł�Æ�œ
ø�œø�łœø��Łœ	�œ�.	�����ł�œ��ØA�Æ��ø	Ø�ÆØ�łœ�œø�łœØœ,
	�Ø�œłø�ø������ÆØ�łœØœ�ºe��œÆ�Øł�Ł��Ø�œ��æ��Ø�\\-BK[GO,
\\-FZ[TF�\\-TRK[F.	�ø�"�	ø�Ø�"�œ
��Ø�,�"	Øø��"��œłª���:
�Øº�Øø��Ø����ø��ªØ.Æ	���œø�łœ�	øØ��	œº���:	œ��øŁł�,
ø�œłø��Æ
Øł�;	œ��ł�ØŁ�œ,ø�æºØ����æªł-ŁØ�����º�
�Øœ	�
����ø���Œ;	œ�æ���łØ�,ø	Ø��Æ�
�œÆ	���Ø���Øº�Ø;�	œÆØœ-��ø�Ł,
	øłÆœ�Ø��œ���º��ÆłF�Ø���ł
���Ø��70.�ª�œ�œø�łœ,º���	ø�Ø�Z
��Æ��Øø����º���ł	�Ø71���Æ�Øº�Ø�	-���ªø�"�ÆłF�Ø�",łØ,	�øØ�
ø�œø�łœ�����ºłØ��ºØ���ÆłF�Ø�72�����łæ���œ����	��
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øªºÆªÆ�Ǣł�œ�Ø���ª
�Ø�ÆºØł��ŁF�,ø���
��œ�.��œ
Æ�Æ�ł�ª�	��ªØ�,�łÆØ��œF�Æ�
����œ���ØÆ�łØœ.	����	�
łØ�œł,�ł	œæØ����łø�Æ�æªł-ŁØ���,��
Æ�ØÆ�łłØ	�ł
Æœ-�Ø�Æ�Ø�
ª,�	�Ø�����ªœ��Æ��)hashtag(�����łØ
"Ø�œł�Æ�ºłØæ",øÆ�æØ�ł����øØ������øØ�øØÆ��Æ�Ø���Ł�œ,ø�Ø�

��łØ��Ł��œ������øø��Ø���æº�Æ�����Æ�ºłØæ76.

�������Æł�	
ł?��ØœØ��œø�łœ��łºœœ
ØłØ�����łłØ�æØ��Ø
ø	����ÆØ�łø��œ-øA	77.	����ªÆł��ø�,	�Æº��,łÆªØ�Æª�Æ��ł�

289

�	��Ø�ø�ŁØ	Zœø�"����Ø�ø�æ��ØÆ�łØZÆ�Æ�œœØ�ª�ł�Æ

004.htm;	�łØæª�"��ł�ØŁ�œ	ØÆª�	œ�ł	Ø�œZø�ªª�øØø��	��	ø�"4.7.2016
news.walla.co.il/item/2976129.Æ�łØ�	
łØ�,	
łØø�œø�łœºÆł�ºłØ�����łæ��

��łø�ºØ�ª�ÆłÆł�
,��Øº�Ø��łłº�æ�ØÆ�łØłÆ.ºŒ�Ø�,��ø�,Æ�ł��ø�	łØł�.
�œ��ÆØ�œ�����œ����Øº�Øł	��œØÆ�
��Ø"��Ø�ı’ÆŁF�œ:œ��Øł���º��ł�
���łø��
Æ�łØ��"nrg27.4.2011www.nrg.co.il/online/1/ART2/235/580.html.

74��ØÆ�ł�æØ�æ��œ��ª��œ��æØ�ł�œø�łœØÆœ
Ø�œ���ØŒ,��	��æØ�łłª�ª
��	-����Ø,�	Ø���Æ�ÆØ��œ���ª�œÆ��øŒ.łÆØı,��Ø��"ø32,Æ��’98�-.101

75�ª���ł�ł:ł�ØŁ�
�Æ�"ł6
�ªøØ�Æ�ª�œøØł�œ����ø��	ø�Æ	��æ
ø��ØœÆ���
ø�æØ�	�œ�"FBZW25.6.2015www.haaretz.co.il/news/law/1.2668735;��Ø�Ø�œ
"���ø�:�Æ�ª�œøØł�œ�ł	ø��ªłø�ø�œ
��ºªØ�øºÆ���øØ�"GGBNF!15.2.2016

news.walla.co.il/item/2935071;Ø�	����ªÆł�"ł�Æ�ª�œøØł�œ�Æ��ø��łø�ø�ł�
�Aœ"ynet26.5.2014www.ynet.co.il/articles/0,7340,L-4523996,00.html;	ÆØ	�
����Ø"ł�Æ�ª�œøØł�œ���ł�øœ��Ø�ØœØ�ªØ�"ynet26.11.2013www.ynet.co.il/

articles/0,7340,L-4458327,00.html;��ł	œ�æ	ł�Ø�æØ��ł
Ø"ł�Æ�ª�œøØł�œ
��œ
���’
��œæłŁ�’"mako11.4.2011www.mako.co.il/news-law/legal/Article-

1f31f374fc44f21004.htm.

76��łÆ�
Æ�Ł�Øł��ªł���"’��łœØ�Ø�Ø�����øœØØ�œł�Æ�ºłØæ’:��F�łøœ��ª�æªł
�ŁØ���"ynet1.12.2016www.ynet.co.il/articles/0,7340,L-4887011,00.html;"#Ø�œł
�Æ�ºłØæ:���
	�Æłøœ��ª����øø�Øœ��œ	"�	��Æ�ºłØæ"nana101.12.2016

news.nana10.co.il/Article/?ArticleID=1221395.

77	łØ�Ø�æ"œ����œ�ł��
�æªłœØ"mako15.7.2015www.mako.co.il/weekend-articles/

Article-fc0588569f29e41006.htm)Æøł�ł�
�Ø�ªª�Øºı(;�Øłø
"��Æª�:��ÆªØ�
ø���,œØ�œ�
"mako12.1.2015www.mako.co.il/tv-ilana_dayan/2015-076d40b474

dda410/Article-91cf991d68eda41006.htm;"�ØÆ	�œł�
	œ
�ØœØ�æ"nana10



��ªœØœ�	�ª,�	Ø�����Œ�æØ��ł�ØÆ�łØø���œ
��œ�
�ªłœØł�œ	Ł��Ø�.
�łØ�øÆ���œø�łœ�Æłœ��Øø�Æ�Ø��Ø�œ�
łØ���ªØ���ªØłØ��ª
ª�Ø��F�.�œø�łœ��Ø����Œ-ł�
�	øØ��	�ª	ŒØæ�ªØ�łÆ��
�œ���øŁł�
���œÆØ��,
�ł�œ	ø��Æ��Øł�œ�	����Ø��øœºœÆ	Øø��,��ÆłœÆ
łØ��œ
��Øø�ø�Ø	œ��æœº���º�,��	œÆ�œ����	ł�ŁØ���Ø����,	�	��
�øØ��Ø�ø	�Ø���œÆØ���ÆØœ-��ø�Ł�œ
øÆ�Æ��.
��ªØA
��ÆªœØ��F�Ø
���ø������łÆØª�łØªł�ŁØ,ø�Ł�Ø�	œ�æ�æ�Ø���æØ��ł�	ØøØ��ł�øØ,
�		
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��ł�135.�Æ
Ø���ø�ŁØœ,ł�
	Ø��
�
FÆ��Ø�;�Æ
Ø��
ÆłœØœ,��	�
FÆ���
FÆ136.	Ø��Øł�ø�ªÆł�øØ
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�Ø�ł�Ǣłœł�
ø	Ø���
FÆœºA��œ
Ø��
��ÆØ��łØ��æÆØ�,	��Ø��ł�ł���ÆØł�ø�.���ø�,���æ�Ø��ł�
�ł	ø��Z
æ�Ø�300)	()1(�
�����øØ�.	�Ø����ł�
Ø�ª��-ØªØ��ł��ZªÆłøø�
Æ�Ø�
ª��º�Zø�����		
œ.��	�œ�æº��ø�øØø���Ø�Ø��º	øł�ª�Æł
Æ��ł�ø	Ø���Ø�øÆÆª�œ��
��ŁØ��ł��������Æ��ł��	
ł148	���œ��ł
��ŁØ���ÆØ�ª
���,149	�Æ�ł�ø��ø�
���łºÆœÆ�Ø�
ª,º���	Øø�
ø�Øø	��æÆØÆœ�150.��ł�
œ	���,ø���łł��F�œø�łœØłÆ,�ª����Ø��Ø
���ł���ø�Ł���	-�ªØłø��	���łØÆ�œÆØ�	
Ø�œ151.ºº�ø�ªÆł���Æ
�Łł�Ø,ZXIFGBFDKGRK,ZXKGRNKGBVKNGRGZPNK.��ø�æ�œł��ł��œF��œ,	ŒÆª
ÆÆª��	��ł��łA
œ�æ�Ø��-��œø�ºØłÆ��Æ��Ø���,�ÆªØ��ø��ºŒØ�ł��
º�Ø�ø�ŁØ��Æø�æœ�ł	œ��Ø���.

Æ
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º�œø��æÆœ��
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ł��Ł�ł�æØœ.Æ���Œ�ø�œF�ø�	
ł-�º�
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�æ�Ø�301�
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łŁ
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łø����������ø�F�œ�Œø�Ø	���œºØ�Ø	
æ��ł��.ł	�:JOEL FEINBERG, THE MORAL LIMITS OF THE CRIMINAL LAW: HARM TO

OTHERS 232-43 (1984).

164�"�01/9937IGZCR’PEKR\K[ZBN,�"ª�
)6(738)2004(.
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ø��ø��Ł��Øœ.
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ÆłœØœø����Ø�ł
�����Ø�œ��Ø
�;
��ª	
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œ���œø	Ø�����ª�œÆ�Ø�Ø�.�Øœ��æÆ�ł,��ÆªØ�,
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����
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Ø�
�ª�Ø�ø��;Fœº�ø�Ø		Ø���ºØł�Æł�Ø���	�œ��ø�ŁØœ�Æ�łº�;171

�Fœº�ø�Ø	�ø�Ł����F�œÆø�Ø
œ
Ø�Ø�º��Ø��łºœ��ø�Ł,	øłÆł�Ø�
����Ø�Æ�Øº�F-øA	�Æ���œ-øA	,��	Æ�łø�œ-øA	.łÆ�œ��ø�ł�œ
�œ
œ���œø���łºœ��ø�ŁZ�	��Øø�º���łºœZ�Øœ��œ��æÆł�,��
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171���	�œ��ø�ŁØœł	������"ø203��ŁæŁø�Øª�.
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173��Ø��"ø.1
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ł�Æ�Ǣłœ
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��Ǣł��ªØł�Ø�æØœ��Ǣł�øºØ������Ø
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retribution, or as an indispensable means for attaining

socially desirable objective. No synthetic theory seemed
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68Igor Primoratz, The Middle Way in the Philosophy of Punishment, in ISSUES

IN CONTEMPORARY LEGAL PHILOSOPHY: THE INFLUENCE OF H. L. HART 193 (Ruth
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the Twenty-First Century, 23 CRIME & JUST. 1 (1998).
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���º�����ø�ºÆª,
Ø�����øØ��ŁÆ��ªł.
��
ø��
���Ø�,Øø�ª��œ

œ�ªØ������Ø��ø�Æ,�Æº������øœ�øÆº�Ø���ø�ŁF�����Æ�Ø�
��ÆŁØ�Ø�
œ����œ�ø��
ø�.��ØłºØ�Ø��ł�º��Æ�æØ��øæÆłºØ
Ø
�����øØ��ŁÆ��ªłÆ�Ǣł�œøºł�œ,
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�Ǣł�œø
��ºł�	�Æ�œ�
ºł

ºØ�æØ��ł
�æ��łØøł�Æª����,	æœł-�-	æœł,
�ø�ł���łºœ

Ø�æØ�øÆØ�
Æł�Ø��Æ�ł�ÆØ	��ÆØ��Øø��łœØ�ł����łºœ
Ø�æØ���.ł
ºØ�
�	Øø
ø
�Ł�
��º��ª�
	ø�Ø�Z
ø
�º�º�ł
	ø�Ø�
łø�	Ø�Æ
ØæŁ�łØ
Z�ø�ł
���łº�œ

361

*ø��ŁÆØœ-�ø�Ł
ø���ÆÆł-øÆ���ł�
��
��ıÆÆØœ-
æ�ł��ø�ŁØ�Æ�º��


�ª�Øœæ�Øł.Æł��	Ø�
�ª�œ�ø��ŁØ��Æª	Ø	�,�ø��Ł�łª�,���łºØ-
ªØ�œ��ł
�łØ	�Æ,Ø��Ø
��,�F�º
���Ø��ł�ØÆªł�,�º��Æł
�ø��,��
�ł�œØ
��
ł�œØ
�

���Ø��œ.




Ø�æØ�øÆØ�º��ª�
	ø�Ø��ÆØ������ÆØ	��ÆØ�Æ�ł����,
œ�Œø
Ø��øłœÆØ�
�Æł��œØª�ÆØ�
��ø
�œ���œ
��ø
.

Ææ���ø�
��łœF�æ���ł��
Æ�Øł

���øØœ.�Ø�ł���
,

�ø�øÆæØæ�
Ł�œ
�łØ�œÆæØ��ł,�ø�ø��ºØ��,Æ�ø�Ł

��Ø�Ø
Øøł�Ø,ÆæØæ�
Ł�œ�łØ�œ��Ø�Øœ.

�Æ��

�.��ł���	��Ø�œ

Æ.��Æ⁄ł���
ªªØ���
.1�Æ⁄łœ�łœ��ł��	��Øœ
.2�
ªªØ���Æ⁄ł�

)�(���ø�Ø�º�Æ
�Ø�Æ
��œ�
)Æ(��	øº�Æ
�Æ��
��œ�	ł
)�(��	øº�øª�

.3�Æ⁄ł�œ��łØª�����łª�

�.ø��œ��ø§�Z���ª��œ��ºøł�œ����ª�ªØ�
.1�Øæ�ª��ºłœØZ��ª��œ
.2æØØ���ŁØ�eœ
.3æØØ���Ø��ØÆº�øł�øº�Ø

ª.����ø
.1��ł�����Ø��,��ł��������ł�Ø���"�Øª�º��ª�Øª�"

)�(���øØ�ø���	ø
)Æ(���øØ�ø�	��
)�(���øØ�ø��ª�
)ª(	��łœ���øØ��ø���Æ
�Ø��	��łœ���ø�ø���øª�

.2��ł�����Øø���Ø�ªØ��Øª���Øœ

.3ØØø��ø���ł���œ��Øø��øØ���Ø��Øø���æØ�ÆæØ�ł���ł�Ø
)�(�ØØªØ�œ����ø
)Æ(���ø���œ����ø�łÆØ
)�(�ŁØ�œ�	łØ�œ��ZØªØ��ø�

Æ����æØº��Z����ł���Æ	Øł��	�øØœ

362

Ø�Æ��ØÆªł���	Ø�ø�ŁØZœø�"�



PCGB

æØ��ł��-�ª�
�æØ����łØ���łø	Ø�łÆØ�Æ�
�Œ

ØæŁ�łØ
Æ�Øø�łØ�
œØ����F�,æ�ł�œF�,��	�œF�,�ÆłœF����ª1.æØ��ł�

ØA
œ
ÆæØæ

łø�	Ø,œ
���ł
�Ø�	Ø
łø�	Ø,���ø�Ø-Øæ�ªÆœ�Øæœ
��	
�
œłÆ�œ

Ø
�ªØœº��-��Æªœ�œ�ÆœłÆ�Ø�œ�ł�œ2.ø��œø��Ł,�ØAØ,�Øœ�Ø,ª�œ,
Ł�Æ�ł�,œÆ�	
���	øZ���ł�º���ÆæØ��ł�
.��ø�Ø-Øæ�ªª���œ
�Ł

�ª���,��-�ª�º��ø�,�F	�����ªZ�
����ł�ÆæØ��ł�
.Øø
��łøØ�
œ
æØ��łº���ºæØ��ł��º���œ
	�ø�
øº�
	��Ø�Æª�����3.Øø

ł�Ø��œ�º�ÆŁ�Æ�ÆØ�º���œ���	�œ,ÆØ�
ª��Æ�ł����,ÆØ�

	�ø�Æ�ł�����ÆØ�
øŁ��Æ�ł����.

Æ��ł�
Æ�ø�Æ���œæØ��ł��-�ª���AØœø�	
�Æ
�øł�ł.Æ�ø
�Æ���æØ��ł�
Æ�Øø�ł
�ø�ŁØ-
��Ø�Ø,��œF�æº��Ł��Øø�łØ�
��
ØÆŁØ��łØ�ø�
æØ��ł.Æ�ø�Æ����Ø��
ø��Ø�
ÆØ�øØŁœ
�ø�Ł

��Ø�Ø
Øøł�Øœ�ÆØ���ø��-�Ø

œ�F�

�ØŒÆ�	F	�ø�ø��øœ
	ø�Ø�

363

��	Ø�ø�ŁØZœø�"�	Øœ��æØ��ł��-�ª�ÆłØ
�ø�Ł
��Ø�Ø
Øøł�Ø

1ł�,��ø�,Ø������Ø���\GNEG\FBPGRFFK[ZBNK\ºłŒ436,448)
��œ��æª
ÆØ�Ø�,
œøº"ª(;Ø�	œ��ł�æ��"��ª��
�Æ	

æ�ł�œØø�æØ��ł���ª�)Æ4Z�24("CK\
PYZB	�5)2011(;ø�ø	
ø�Øł"Ø�ł�Ø�Øł
Æ���ª�"FIKRGLGSCKCG:[R\GQSPKRZ
FYKCGXKOº�241)2006()	Øœ��æ�ł�œØÆ
�øł
ø���
(;ØłØœł�øØ�RI[YEPGQ
)
��œ’ł�øØ�,1999()�ÆŁ�ł��œ��Øª��ø�Ø��œ�ø�
	�øÆ
�øł
�æØº����Ø-

�ÆłœØ(;�ÆØÆł��Ø"
����ø�ª���A
"cafe.themarker.com/post/234123/

)�łø	�œ�æłŁ"
����ø�Łł���"��ØæØ��ł��-�ª�(;�’�
��Ø�Ł��DQ-FTEQFBCGE
)
��œ�æª
���
æ�ł,1982()Ø�Øłœ�
	�ª�œø��Ø�Ł����-�ª�œ	�Ø�œ
ª�(.
Æœ��ª�œ
��	�œØª���œØ�Øł�œłÆ�œøœØł�œª����
�œæØ��ł��-�ª�.	ª�
ºØ

���łæ�œ�ÆØ	Ø
�
Ø�Ø�ł�ø��Øº�	�’��Æœ�łœ
���

æØæŁØ	ØœøÆAœØ��.º�ł�

adam-and-eve.org/02-adam-and-eve.htm,ø���ÆØ�98�Ø�łØ�ø�ª�,��
�
	�ø.

2Æ	�ł�œł�,��ø�,
ÆłØœ
�ªø
,�łœ����æ�
ł��Ø�
12:"��ØºŒ,ºø�ø��-
ØªØª��ªÆ
�Ł�����,���Æ
�ŁÆ
��œ,ºŒ�Æł
��œ�º�Æ	Øª��ø��
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,ª���œ��Æ̇��Ø�Æ�Aœ,��Æ̇��Æ����œ
�ł��øª�.

Æ�ł�
ø�ØøØø�
��łª��ÆTYZGQF"B[@O".���ł��
ø̈�Øøø	Ø�	Ø�:
���Ø�ÆØ���ø�Ø�Ø.Æ�æ�łœ
��
�Ø�ÆØ	Æª��Ø���ø�Øæ�ª�œ-
�ø	
ø�

Øæ�ª
	�øØ,�łÆ�œ
Øæ�ª

ºłœØ,
�Øæ�ª
"��ª��œ",ø�œ�Æ��Æ
ł�Æ

Æ�ł��
.
��
ø�Ø�Øø���ł��
ø̈��œF�æ�œ���œ�ø�æF�Ø���łØ�œ

��Ø�ØœøłFœº�øØ
Ø
Æ
�ºªØ�ø����Ø���ø�ø̈�,��eÆł�

ÆæØæØœ

	ªłøœ.Æ�ł��
œF�æ�œ���œ�ø�ø	ØæF�Ø�ZæF�
�ŁØ	eœ)��Øæ�Ø�
34�����
��	øØ�(�æF�
�Ø��ØÆº�øł
øº�Ø)��Øæ�Ø�34�����
��	øØ�(.


�ł�
łÆØ�Øø�
��łª�Æ[BN\FTGR[.Æ�æ�łœ
ªØ��Æø�œ
��	ø
œF�æ���ł�	�œ�	Øø
º��F�,ª���œ��ł��

�Ø�
,��ł��
"�Øª
º	�ª
�Øª
"���ł��
�	Øø

Ø	ªØAØª��Øœ.�æ��Æø�œØ�æØ-
����Ø�øÆØ�
��ł�	�œ�
�ÆFø���Æ�	F	�ø�ø��øœ
	ø�Ø�,�łÆ�œÆø�œ
��	ø


�����øª�.
ªØ��Æ�	F�
��	øØ�æ��Æ"º��Ø�	Øø
"	�æ�Ø�,ª���œø�œ
œ���œ�ø�
��	ø
�łÆØ�ø�œ�Æ�œ
�łØ�œ��-ØªØ
	ø�º	Ø����
��

Æ��	ø.

Æ�ł�
�ł��ø�
��łœF�æ��æ�	�œ
ø�	�œø����
	Øœ��
�ø�ŁØ
�
��ÆªœØø	�ø
Æº��ł���ł�,��Ø���ª
ø��Ø
TYZGQFCIKZFFIGV[K\
�
A
��Ł�ø�ŁØ��øłÆØ��ø�Ł�ø�ø��øœ
	ø�Ø�
łø�	Ø�
Æ
ØæŁ�łØ
�ÆØ��ø�Ł�ø�	ø�Ø�ÆøØŁ

��Ø�Øœ
Øøł�Øœ
�ºøAØœ.

º��œ�
æ��Ø�œ
	Æ�	�œÆ�æ�łœ
��łZ��ł��
���Ø�œ,�Ø
�Ø
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̈̈ª̈�́L̆łØ̈�̈ł.
J�̇i̇���̇�Ø�
�̈
̀��
̃Ø��̃�
̈́ª̈�̈
k̈��̄ı	̆���̈ª���̇ł�̆
��ŁBÆ���̇́º̈�,
���̄ı
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�̈
̀��
̃Ø��̃�

̈́ª̈�̈
k̈��̇i̇œ
̇Öª̆
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ĩ��ł̈�B;��º��́L̆łØ̃��ł̈�B
̈̈ª̈�	̆�̆L�̇ï
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̈�̄ı́L̆ł�̃ẽØœ̃ØE��Æ̃��z̃Ǿº̈��̃n̆pëº̈��z̈?KC�̇i��̆ł
̈̈ª̈�:

̈̃M̈
́L̆ł	̈œ̇z̈
�̃n̈ª̃Ø
̃�	̈œ�	̈
l̃Ø�̃�
̈�̄ı�̈�º̄�.KD�̇i��̆łØ�
�̈

̀��
̃Ø��̈̃M̈
:�̇
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̇ł�ă
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äC.KHe��̈ª̈�̈�̇ł:k̃ØL̈�̇��z̈���B�̃L�z̆E�̇z�º̇��̃�
̈�̄ı́L̆ł
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̃Ø�äł̈
�œB:�̈º̈łe	��̄Æ̈
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̇Öª̆
́L̆ł�̈N̈

Ø�
�̈
̀��
̃Ø�")ÆłøØœ�1(Z	Øœ�Æ
��Ł���łºØØ��ª�ÆłÆŁ��œº	
ø�

	�ø,ºØ�Æœł�Ø�
Ł�Ø
Æ�æ�łœ
Ł�ŁØ�
ø	�ŁÆ
œ	
��œ������
.

ø�
�ø
Ø�œłÆ�	F	�ø�
	�ø�ø�ł
�ø�
�
	�ø
��
ł��øª�
œ��
�º����ı
ª�œ.Æºœ�ÆØ�Ø��ºŒœØ��ºØ�.�ºŒ�œF�æœÆØ�
Øœł

�ł
:"ªÆłØ
łÆ�ªÆłØœ��ØªªÆłØ�Øø���Ø�?"17º���ł,
	�øØ	�Øº��
�
œ��	�ÆŁ�	
ø
Ø
����
�ø����ªÆłØ
łÆ,���ªÆłØ�,øº�
�ºØA�
œ��
��Æ�ł��ªÆłØÆ�ł����.

Æ�	�œ��ø�œ

	ø
ø�Æ�ł�����ø�œ
�øł�œø�
�Æ�œº���,
	Øœ����łºØæØ��ł��-�ª��Fø��œ
��

��Œø���ł��
���Ø�œZ�


�ø�ł�
�Æ�œº���ø�
łØÆ��ÆØ�æ��ł�.���ł��
���Ø�œ	Øœ��
œF�æ
�øœØ	��ª�œ-�ÆŁ:�	��ªœ-�ÆŁ�ø�
�ł�,øł���
�
ºA	œ
œ	
��œ
Æ���
�ªłœ
Øæ�łØ�,�øł���
���ª�œ�
�
��Øł)
��	ø(Æ�Ø�
�łœ

Øæ�ł;��	��ªœ-�ÆŁ�ø�
łØÆ��,øł��ª��ºŒø
����Æ�Æº��������
Æ�łŁ��
�łœ��ªØ�,øº�
�łøØ��ø�œ�œł�Æ
œ��æ�º�œø	Øœ	

��Æ�����º���ø����.
łØÆ��Ø	�Øº���
łøØ��ł����Ǣł
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�Ǣł
.

376

Ø�Æ��ØÆªł���	Ø�ø�ŁØZœø�"�

27�"�96/8573PZYEGR’PEKR\K[ZBN,�"ª	)5(481,549)1997(.

28�ÆłØ�
��ØF[G\VG\NECZTCKZF�ł�ø�ØøØ217)2008(.

29�"�95/2796VNGRKOR’PEKR\K[ZBN,�"ª	)3(388)1997(.

30ª	"�96/1294P[GNOR’PEKR\K[ZBN,�"ª	Æ)5(1,30)1998(.

31ÆÆ�Ø,øÆœ�
,�"Æ.

32ÆÆ�Ø,øÆœ��,�".



)C(FRI[MPCXTCBPXTG\BIZ

��	æÆ�łºØØ-�øł�ł�œœ
	�øº�Æ��Æ����œª��ŁłØ	œ
�Æ��
Æ�Aœ,Fœº�øØ
Ø
�øł�
�ªØł�º�Æ��ø��Ǣłœ
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f�œ�̈ÑØœ?�̇z��̆ł
̈̃M̈
:
̇p̈�̈L
̃M̃Ø̇	̃Ø�̈�º̄�"
)ÆłøØœ�13(.

377

��	Ø�ø�ŁØZœø�"�	Øœ��æØ��ł��-�ª�ÆłØ
�ø�Ł
��Ø�Ø
Øøł�Ø

33æ’29)(����
��	øØ�.



	ª�
ºØ
	�ø
�
�øª�
��æØ.ºØ��łøœ�łº�ł���º��Fœ
øª
,

�����ÆªłŒ�ł���ØœºªØ�
�øØ�œœ�º	Øœ�
��Ø�Øœ.
	�ø,øłÆø�Æ
�
��ª���������	���º�
Ø
Øº���º��Æ������ı
ª�œ,Ø	���łœ

��
��
ØÆ����,��øª�œ��
��Æ�łœ
�Ǣł
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���ø��œ�º�ł
œ
œ	
��œ�ø�
	ø�Ø�
�œ���łœ��ø�,�ØøÆ
Ł���ÆæØæ�ø�ŁØ
��ªØ�œ

œF�æ�œ
��	øØœ

���Øł
.

Æ��Æ�
ÆæØæØ�łª�ø��øœ
	ø�Ø�ÆÆ�ł����,øł�ØA
�œ��
��œł
��
æ�ł.
�łØª

ØÆłØÆ�	�œ�ø�Æ�ł����.�ª�œºŒ�F������łØ��:

378

Ø�Æ��ØÆªł���	Ø�ø�ŁØZœø�"�

34ÆÆ�Ø,�Øª�øØ��Æ,�"Æ.

35ø�.

36
ł�",
�
œ��ø�����ł�Œ,��ø��ø�Ł,æØ����Æ.

37Æ�	F��
ł�
ł��Øłø	Æ��"
��º�ª�

ª�
�ªÆł�ÆØł
Æ
�º

Ø
�ªØœ"EKRKK[ZBNZ
[R\GQNP[VJTCZKGNEKRKP[VIFCK[ZBNŁ�,�Ł)
œø�"ŁZ
œø"�(.



"ºøª��æ�����������øÆ
�
ø�	�ø,Ø�
��æœ����ª
Æ�łÆ
���
Ø��Æª�Ø���Ø�Z
�ł��
ÆøAØ��.�º��Ł

�łØø�
F��łº��ØØ��ł�,�ŁøÆºA	
,�ŁøÆ��øÆœ�ª��
��øAØ�����ł�."38

Æł�Æª
����ø�
æØ��ł
��łØ	Øœ���Ø�
œF�æ��łØª
º��łØª
ø�

	ø�Ø�ÆØ�ł
Ł�Æ��	F
�
Ø�ł
ł�,
œ�œ�œ�
Ø�ł
ł�.Æ
�øł�

	Øœ��
œF�æ�ªÆłØ�ø�	Ø�øºœÆ
ł�Æ"�Æ�ł�Ø�ø�	Ø�ø���ł
	Æ�ºØ�.

œF�æ�œłø�	
��
øºœÆ�ø�ł
��ÆØ�
ºØ���ø
�
	�ø
�ø�Øœ

œ��
,ºØ�"æ��",øłºÆ��
	�ø.øł
��F�-Æłæ�ÆØ�Æ
Øł
ºØ
ł�Æ"�,
Æ
œÆææ����ªłøØ�ø�	Ø�,��ł��łÆ�
ª��Ø�œø�
æØ��ł
��łØ
)ª�,��
,
	�ø�Æ�ł����(��œ"æ��"Z
��œł�œ�,��

�œ�,
�ł������łØ�ø��Ø
��ł�œÆ�œ�"æ��"œ
øŁ�39.Æ�ø�	
ø���F�-
Æłæ�ÆØ:

"Ø�
ł�Æ"��æÆØłº��Ø
�
’øŁ�’
���

��’æ��’.���
Æ����œ
�Ø
�Øø
�Ł�ł���ł�ŒÆØ�’æ��’
	�ºłÆ�ªłø�œ�

���łøº��ÆØ�
’øŁ�’,
�ł������łø��Ø���łøœ
’æ��’��"Ø
Øª�������"	]=���ł
	Æ�ºØ�[��
’øŁ�’...��-�Ø
ł�Ø�
�œ’øŁ�’=’Ø�ł
ł�’=’��Œ
�Aœ’."40

���ø
,	Øœ����łºØºøł
�øØÆ���
�Æ��Ø�Ø�ª��	�ø,ø
�ø�Ø��ø�

øŁ�,
�	º	���Ø�ł
ł�,
����ª�Æ�Øœ�Ø.��œØ�ł
�ı��-�Ø

œłø��œ
ø���
Z"�̇z̄ł̆
̈̃M̈
k̃ØŁBÆ
̈�̄ı���̇́º̈���º̃Øœ̇́�̈

e�̈�̄Ø	̇Ø̃�,
��	̆���̈ª
̈�̄ı��
̇N�k̃Ø�...")ÆłøØœ�6(Z�ł����º	Ø�
�Ø�łØ�.Ææ��
	Øœ��
ø
Ø��łºœ��

��F�-Æłæ�ÆØœ
�Ø��ª
�
ø�
	�ø
"	łºÆ��-ØªØ
æ��"��"]
[º��
�œ��łł
	ø�Ł��-ØªØ
º��
�ª�
",ª
F	�,��"]
[œø��


Æ�œØ-ł�Ø�	�Øœ"41.

379

��	Ø�ø�ŁØZœø�"�	Øœ��æØ��ł��-�ª�ÆłØ
�ø�Ł
��Ø�Ø
Øøł�Ø

38�����łØ��"�Øł�ø
ª����
�ª�"SVZHZ-MCGEZYGCWPIYZKOCPYZB333,340)�F�
�ÆłØ
���łØ���łºØ�,1968(.

39øł
��F�)Æłæ�ÆØ("��Ø
�Ø
ª��Ø�œ’	�ø’�’æ��’Æ�Øł�ø
ł�Æ"��æØ��ł��-
�ª�"
ET\ZM\CT\NVKNGSGVKFKFGEK\GYCNF10,9)
œø�"�(.

40ø�,Æ��’11Z.12ł���œ�Øł�ø�ø�łÆØ��ÆªØ
æ��ł	���
œ�ł
,ÆłøØœ�,
)"œ�łœ�F�",
��œ��æª
łÆ���(:"
�
øŁ�
�Ø�ł
ł�".

41ø�,Æ��’.18




œF�æ�œø	F
�ªÆłØ
ł�Æ"�Æ��ł
	Æ�ºØ�Æ
�øł	��	F	
Æ��	ø.
º�º�ł,Æ�ł����
��Øª��łØª
��œ���Øł�Æ�
Z
�Æ�
ł
)�Aœ(�
�
Æ��	øØ�ø	Øœ	�Ææ���ø�Ø���	ø�Ø�
ø�	Ø�.œ
��Æª
ø
���ªœ���Øł
�Æ�
��Ǣł
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Øøł�Øœø�
�łœ
�ł
���ØœZ�����ł,
Æ�	F	�ø�
	�ø,ÆøØª���ÆØ����Ǣł
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eǢØ��̇ł��́EeǢØ��̇ł��̈dZ
eØ�Le��E
ł�L,��̇z̈
z�Le�̆pe�̈�̄Æ.")ÆłøØœ�14Z15(

��	ø�ø�
	�øº���º�
Fø��Ø�ø���ł��
"�Øª
º	�ª�Øª
".Fø��
�Ø�ł���
�œ�Ø�ÆœØ�ł�ø�
	�ø.��Æł��Łœ�ł
	�øº"�̈łe��̃k���̇i̇œ

̇Öª̆
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#"ĜFeBK]P̂r@Na@x"Z��
,º�º�ł,
ºøØ�
œª��ø�Ł
Æ�.Æ�Ø��

Ø

��	ø
ÆºŒø
ø�ØŁ
�
�ł�œØ
Ø�ø�
Øøº��Ø
Øø
.œ
ª�œ�œ�
�Æ���Ǣł
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�Ǣł
ø�
�łœ

�ł

���Øœ,�Ø
��	øø���łØŒ�
Ø�œ"ÆØªØ
ø�Ø�",��ÆØªØª�,��œ��Æœ	Øø
ø���"��Æł-�Ø�Æ".
�	Øø

ØÆØªØø�Ø�
Æ��ł
�
�ºØA�øÆ�Æ��Æ����œ�ł�Æ�øª���œ�F�
Øæ�ª
��ÆªœØø�
�Ǣł
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���	ø�łÆØ,����	ø-��Æ
.
Æ�	F��
ł�æ�Ø�35)(����
��	øØ�,øº�œłœ�"
�	øØ��	øØ��æØ���":

"ÆØœ
�ø�Łø
łøØ�ª�Æø��ÆØł
,łøØ�
ŁØ���Ø�º�
��	øøłØ	����
��
��	øø	�Æ�ÆªØ���œ
�ÆØł
."

)D(RJKN\BIZKG\TN-KEKRB[O

�ª�øØ���Ø
�	Øø
ø
�ºł���-ØªØ
�����
Øøł�Ø�ø�ł�ø�œ	ŁØ�œ

�łØ�œ��-ØªØ
	ø�.ÆØŁ�Ø�øØ����
	��Ææ�Ø�40Ø)4(����
��	øØ�,

��Æ�ºØØø�����
œ�øÆ��Æ"	ŁØ�œ
�łØ�œø�
	ø�����øØ�,
���łœ����ŁÆ����Ø�����ł���ŁÆ",�º�Ææ�Ø�40Ø)6(,
��Æ�ºØØø
�����
œ�øÆ��Æ"øØœ��
����
ø�
	ø���łø�Ø�œºØ�œ
���;����
º�Øł
Æø�
�	Ø
���ø�Ł��ØªØ
	ø��F�������Æœ�".

ÆæØ��ł
��łØÆ��ŁœÆ
�øł�

œ	
��œ�ø�ª����
�ł�
.ø	Ø
�
	Øæ��Æł����
œ�Æ,ø	Ø
�
Øœ���,�º��ª�
�	Øæ
�����œ
�łØ�œ
��łZª����
���
�
	�ø.º�º�ł,Æ�ł������	
Æœ�Ø�œ

402

Ø�Æ��ØÆªł���	Ø�ø�ŁØZœø�"�

87�F�œœ�Øæ
,��ø���
ł�Æ"�,ø��Ø

�ÆØ�
�
Fœ
ø
ºØ�
���
œ�ÆØ�
���	ø�FªØø��Aœ,�ø
Øœ
��Œœ
�º̄��Æ�-�Aœ.Æ�	F��
ł���œ
łøØ�œ�ø�
ø��Ł�’ªł�łØ"
œ���
	�ł�ŁØÆØø�
Øæ�ł
łø��Æœ�ł
�
�łœ�"TNGQ
F[GVJKO60,38Z40)2016(.




øØ�
��ª�Æø�
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?"
)ÆłøØœ�9(.�ø�Ł�
�������łł��øØœ����Ø,Œ�œ�º�ł
Æ�Æª.

�æ�ł�
��łØ	���øÆØ�Æ�œøÆ�ł�������øœª�Æ��Æ�
�Ø�Ø.

�Ø��ø
��ł	ŁØ�œ
�łØ�œ�̇��ø
,øº��ł��Ø�
Æ
�øŒÆ������Æ�
Æ�Æª.��Ø�Ø	�Æ�ł���łÆ�	F��
ºŒ:

"�
�ª
ª�Æ�Ł���
œ�ª
,�ºŒ�łª�...
ø

ø
Æœ�Ø
Ø
ªØ�
�œØ�ªÆłØŒ�
Ł�œØ	Ø...ºø�øł�
ª�
������A	��������,ºŒ����
��
�
Øœ
�A�,����
.
�
Ø,Ø��
Øœ
��ª
��œ�ª

Ø
	����
,�ø�ł
:�
�ŁœØ.�ł�

�ª�ø-Æł�Œ-
����
:�ªØŒø�Łœ,�
ø
�Łœœª�!�ł
...
	�ø
øØ	Ø��œ	Ø�º�...��œ��

�œ���ø�œœø�Æ
,���øœ
."88

���łØ���œF�æ�
œ	
��œ�ø�ª���ł
�Ø��Øº���Ø�
�æ�œ�Ł��
�ø�:

"��Ł
łø����
æ��ŁØ�
ø�	Ø�ø��...	œAæ�
�œ


œ����œ
øÆœØł�ı,
��Æ���
ø�ł."89

CPYGOSKMGOZTNTYZGQFCIKZFFIGV[K\

Æ��ł�
ÆØ�øœØ�Æ���œæØ��ł��-�ª���ł��
ªØ�
��Ø�Ø
Øøł�Øø�
Ø�Ø	�.Æ�Ø	
��	�øœ
Æ����œFø��
æØ��ł
��łØ��
�Æ	

�ø�ŁØ

Øøł�Ø.ºŒ,��ø�,	Æ�	

�øł�œ�ł�œœ
	�øº�Æ��Æ�Aœ�
º�øª�,�	Æ�	
��ø�œŁØÆ
ø�
�Ǣł
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1	�	Ø�ł����ł��,��ø�:MARY ANN GLENDON, THE NEW FAMILY AND THE NEW

PROPERTY 60 (1981); June Carbone, Feminism, Gender and the Consequences of
Divorce, in DIVORCE: WHERE NEXT? 181, 189 (Michael D.A. Freeman ed., 1996).

2ł��EGIFGGTEFNCIKR\RG[BPHGRG\FKNEKOCK[ZBN18)2012(index.justice.gov.il/

Pubilcations/Articles/Documents/DochShifman.pdf)����:EGIGTE\[KVPQ(.
�A	ª����œ�ÆØ�Ł’ÆæØA�œøæ"�,5.6.2006,	�-ØªØøł��ø�ŁØ�Fł���,
��
Øø��œ�����œØ��øł��ø�ŁØØ	�Æ����Æ�øA�œø	"
,���Ł�Æł.2012

3Æ�Ø��øø	łºœØÆ�œł�Æ���ł��ØºØœ�"øøÆ�����ØØ�ª�ÆØŁ�F"øØ��Ø�æØÆ�œ"
�"�����œ"�ØÆ�œØœ����œ��-�	Ł�œ.�Ø��œØ��œ�º��œ����œ	��Æ�œ)øº�Æ�Ø��øº��Ø
�œ�Æ��œ������łºØ�œ�Æ��Ø�œł�-500�æ�Ø-ªØ�(.�-1.10.2008	ª7.10.2014Z
º���ł,Æ�øŒºøÆ	ø�ØZ��œ��307œØ�Ø;Æø�����ø�Øø���Øº�Zº���ł,
�-1.10.2001	ª1.10.2008Z��œ��305œØ�Ø;�ÆøÆ	�ø�Øø���Øº�Z���Æø�œ

1995)ø�œ���œ�ø�ÆØœ-��ø�Ł�	�F�Ø�ø���(�	ª1.10.2001Z��œ��165œØ�Ø.
���Øœ�������ø���œł�æ�Ø-ªØ�,Æ�øłæ�
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���Ø���	Łø���æØ���œ�Æ�Øº-750œØ�Ø.��œ,º��Æ�,��Æª���ØºØ��œ���Ø
ÆÆØœ-�ªØ��łÆ�Ø.
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4	��	Ø�ł��ÆøØŁ��Øøł��Øœł��	"�66/246YNGH’RZR’[PTGRK,�"ªºÆ)2(561,583
)1968(;	"�87/151[.BZXK,ZIPRK,�"ª�
)3(489,497)1989(.º�ł���Ø�������PT[F
CK\EKQCFNKLBHZIK3Z12)1991(.	��	Ø�ł��Æ�ł��œ-�ÆłØœł��:Zollie Steakley &

Weldon U. Howell, Jr., Ruminations on Res Judicata, 28 SW. L.J. 355, 355

(1974) (‘‘The doctrine of res judicata... [states] that a cause of action once finally
determined, without appeal, between the parties, on the merits, by a competent

tribunal, cannot afterwards be litigated by new proceedings either before the

same or any other tribunal’’); Cnty. of Wayne v. City of Detroit, 590 N.W.2d

619, 620-621 (Mich. Ct. App. 1998) (‘‘Under the doctrine of res judicata, ‘a

final judgment rendered by a court of competent jurisdiction on the merits is

conclusive as to the rights of the parties and their privies, and, as to them,

constitutes an absolute bar to a subsequent action involving the same claim,

demand or cause of action’’’).

5ł���œ�æ�-�ªØ����ÆØ�Æ	�F�øØ��Ø��æØÆ�œ:	"�81/363VKKDFR’VKKDF,�"ª��)3(
187)1982(.�ªÆłØ�º��Ø����æ�-ªØ�ø�Øœ�	�Øæ�ª�ºł	������æ�-ªØ�ø�Øœ�	�



	Ø�œ�ø��łœ�Ø�ªØ��æªłØ�ł�F�6.Øøº��Ł	�Ø��Ø���ØÆØæ�ª�ł�Ø���
����øłøØ��Ø	œØªØÆ�Ø
�ª����Æ�Æº�	��Ø��ø�Ł.ł�øØœ,�ºł	���ł�Øœ
ł
Ø��ª�łøœ�ÆØ	�Æ��
	�	�Æª�œ����	øØø�	ø�Æ	Æł,�����F�ø�
��Ø�	œØª.Æł�Æ��œªF��Ø�œ�ł
Ø��œ�œ����œœ��Ø�œÆ�ºł	œÆØœ-��ø�Ł
��Øł�		�ÆªœØ�æ�Ø�œł�øÆ	Æł����.�	��œ��œ,ªØ��Ø��ø��łœ,
º�Øø���Æ��ł��œºØ�ÆØøł��,��æØ�̃�t�œ�œ�	œØªØ�œł��øł�œ
�	Æł7.ø�Øœ,ªØ��Ø��ø��łœ�œ��ªØØ�œłÆ��ø�œ���	��œZÆªłŒ-º��
��Æ,����Ø�ªZ����œÆ�Øł�	Øø�Øł	�Æ	Æł8.ÆØœł�Øł�Ł,��ºł	�
Ææºæ�ºØ��ø��łœ�����ªØ��º��Ø��øŒ�F��ø���Æ	œØª.ÆªØ��Ø
�ø��łœ	��ø��Ł�Æ����œ�º�øł���łØ���æ�
�eœ���łØœ,�œ
Øø�œ
���łØ��œ�ØøØ�œ,ºªØ��
Ø	����Ł��Ł�Æ�ÆØ�œł�Æ�Ø�œ�Ø�ª9.���Ł�
Æ	�F���ø��łœª�łøœ�ł�Æ��Fœ��Ø	œØªÆ�øł��œ��
�œø�º�
��ªªØ.��œ,��ÆªØ���ºł	�œÆ�œªF��Ø�œł
Ø��œÆÆœØ-��ø�Ł,�øł�Ø��
ª�łø�œ�	łº�ø��Ø�æØ�	œØªFÆØ�º���ªªØ��œªF�Ø10.�Ææ��,
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Øæ�ª�æº��)ł��ø,Æ	�’189(.º�ł��	"�88/149VZKR’VZK,�"ª�Æ)3(289,292
)1988(;	"�94/1880YJQR’YJQ,�"ª�Ł)1(215,220)1995(.ÆøØŁ����łØ��Øœł��,
��ø�:Joan G. Wexler, Rethinking the Modification of Child Custody Decrees,

94 YALE L.J. 757, 779 (1985) (‘‘Each of the approaches to modification applica-

tions described above represents an attempt to balance competing policy

interests. Trying to balance the policies behind the res judicata doctrine on the

one hand, and the policies in favor of making the best-advised contemporary

determination of the child’s welfare on the other, the traditional changed

circumstances doctrine holds that not just any changed circumstances, but only

substantial ones, should warrant changing custody’’); Sally Burnett Sharp,

Modification of Agreement-Based Custody Decrees: Unitary or Dual Standard?,
68 VA. L. REV. 1263, 1264 n. 9 (1982) (‘‘The change of circumstances standard is

based on principles of res judicata’’).

6ÆØª"�60/1GKRJZR’CBZK,�"ªŁ�1457,1468)1961(.���ł����œ�Æ���ºł	�
��œØ	�ø��Ø��Ø��ª�ÆłÆ	Ø����œ,ºØ�Æø�Ø��ø�Ø��łªØ.ł��Æ
"ı10/6021
VNGRK\R’CK\FEKQFZCRKFBHGZKCKZG[NKO,�æ’16)��łæÆ�Æ�,4.10.2010(.

7ł��,��ø�:Robert H. Mnookin, Child-Custody Adjudication: Judicial Functions
in the Face of Indeterminacy, 39 LAW & CONTEMP. PROBS. 226, 250 (1975).

8��ł�Æ�ł��ł�œ��ł�"��øF�ºł�ºØÆ��Bœ-�ª	œ�����	Ø�œZŁ	��æ��	Ø��Æ
��ªøø��ªØ�Æø��œ����œ�ø����łØ�œ���łØœ"TKGRKP[VJ��269)2013(.

9Mnookin,�	Ø��"ø7,Æ	�’.251

10ø,Æ	�’.253



�ºł	�Æ	�F���ø��łœ�øœª�œ�Æ�����ł��œ�œ��
�œø���ªªØ
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�œÆ	Æł,���
�œ�øØ��F�	œØªFÆ��łºØ
�Ø�ªØ,	�Æ
�ł�Øº
���øF��Øª�,�øF��ØŁ�ÆæÆØÆ��ªø��	�ª.Øø
��ÆØ�øØ��F���Æ�øÆ��Æ�øłØøÆ�ºªØ��ø�Ø		����Łœ��ø��łœ.

��æª�	Ø�����øºœº���
�œ	Ø�œ�����œ�Ø�ªØ,Æ�œÆææ	���œ�
ł�Ø���11.��æª�	Ø�����øºœº���
�œ	Ø�œ�����œ��Øø�12.�ø�Æ��F�
ºØ	Ø�œ�����œ��Øø��º���ªØ���ØøØ�Ø�	Ø����øºœł�º�	�ª���Øœ�
�
Ł13.Fœº�Æ���ŁøÆØœ-��ø�Ł��ÆØœ-�ªØ�Ø�Æ	�ºØØø���æØ��ø��œ
�����œ��Øø�
���Ø�œ��
Ł14.ªÆł����øłØ,��ø�,Æ��łØøÆ�
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11ł��Æ
"ı53/59FGKHPQR’KG"ZFFGXN"VCKFP"[FPIGHKKZG[NKO,�"ª�1142,1147
)1953(.º�ł��:Franke v. Franke, 2004 WI 8, para. 73, 268 Wis. 2d 360

(‘‘Wisconsin Stat. .0 767.32(1) provides that modification of a child support

order may be made only if there has been a substantial change in circumstances

affecting the parties’’); Gisela Gertrud Abe v. Tan Wee Kiat, [1986] 2 MLJ

297, 298 (‘‘It is common ground that these sections (ss 83 and 96 of the Law

Reform (Marriage and Divorce) Act 1976) give to the court a general power

to vary or rescind any subsisting periodical payments for the wife (s 83) and/or

the children (s 96) of the marriage where it is satisfied that it was based on

any misrepresentation or mistake of fact or where there has been any material

change in the circumstances’’).

12	"�63/167D’ZBIR’D’ZBI,�"ªØ�2617,2624)1963(.

13	�	�Æªœ�
Øł�øØø���œ��Øø��œ��º�œ������œ,øº���º�œ������œØæ�ª�Æ	�
��Øø��Ø.ł��ÆÆ�Ø,ºœ�Æ�œ��,	"Æ;ÆÆ�Ø,ºœ�Æ�œ��,	"�.º��-º�,�ł�Æ"º�œÆºØ
"�
ł�ø�Z�Ø��������œ".�ø��œ�ł�,�Øø�œ,�ł�º�,��º�Ø�.º�ł��ø�"	�Æ�
�	�ł,æØ���Ææ	Ø��,�
Øª�ø��:"��Æł�łøº����ø�Ø��
�łøœ
��ł��Ø�Æ	��
�FÆÆ�����œØ�".

14ł�����ł���Æ	"14/3151VNGRK\R’VNGRK)��łæÆ�Æ�,5.11.2015(,�Æ����łºØÆØœ-
��ø�Ł�	�F�Ø�ø���łø�Ø��æ����Øø������œ�œ�������Æ�,ø���łØ���œ�Ø�
��Øø��º�Øœ	�ª�œø�������œ���Æ�Ø-���
Łł�œ
łø�.º��-º�,ÆØœ-��ø�Ł
łø�Ø��Ø��	���æ���������œ
��Ø��º�Øœ����Ø�ªØ���ØøØ,���œ�ÆØœ-
��ø�Ł���ºØÆ�Ø-���
	��ªØ��œ
łø���Øø��Ø
A	���ºØ��Øø�,	�-�Ø
�œłø��œ�,�Ø�æłÆ�Øœ-
Ł.ÆØœ-��ø�Ł�	�F�Ø�ø����Æ	Æ��øł��ºØº�øł�ª�Æł
Æ�øł
A	,���Æ�Ø-���
Łł�œ
łø�,�Ø�ºº����ª���øØ��ł�Æ�œº��œø��æØ�œ
�����œ��Øø�.º��F�ÆØœ-��ø�ŁºØ�Ø�Æ������œº����ªłØøœœ�-��Æ)œ�Œ���Ø�
�Æ	"07/3148VNGRK\R’VNGRK)��łæÆ�Æ�,13.6.2007((.ÆØœ-��ø�Ł�	�Ø��ÆØŁ�
�æØ�œ���,�Œ��	���ª�	�ł��Ø,ºØ�	���ª��	øØ�æ��Ø�ØÆœØ���,Æ��Æ	�ºØ
��ØÆœ������œ	������ÆØ��œ��Øø��ØªØ�ł�œł	Æ.���Æ���Ł�æ�-ªØ�œ�ªØ�Ø,
��œØł�	łÆØæ�ª�œ��ł�FÆ�æØ�œ������œ,ø���ł���œ���º�-º���	�ÆæØæªØ�



��Øø�Ø���œ�	Æ�ª��œ�ł�æœºªØ��æ�ł���Øø����Ł��Ø���øœºł�œ,15

�º�Æ��łØøÆ���Øø���łªœ����F�œØ�æØ�Øø�œ	��łÆ	�ª��ø���
�Æ	��16.�º����,���ł�
Øł�øØœø�������œ��Øø���æ�,���Ø���Ø�
���ø���øFº�œ�	Ø����øºœ���ł�œ��
Ł.�	��œ��œ,������œ��Øø�
�Øœ�Ø�º���Ø�æØ����FÆØ���ªªØ���º��	�ł��œ�-��Æ,ø���
�º��Ø"�����œ��ł�F",��Ø�	ø�F��Ø�øŒ
���ł��Øł�ª,���Ø��
�œÆØ	��øØ��F	ø�Ø��Æ��
���ł��łØª�17.

��æª�	Ø�����øºœ�œ�
øÆ	Ø�ł��Øæ�ªØ���ªÆøØŁœ��ø�Ł,�œ�ł
œł����ºł	œ�Ø�ØÆ�œ�,����	�ł���	ø�ÆØœ-ªØ�,ø��Ø��Ø���œ��ø�Æ
	�F�øºÆł�ª�����ºł	.���Øø��œ�øÆÆº��œł�ØøØ��øłF.ł�øØœ,
��
���ø�Ø�����øł��
ªØ��œ�����œØ�ø�Ø�ª���œ��łºØ�ºł�F,
�Ø��ºF��ł���F,�ŁØ��œº���Ł�����ł	����ł���ø��ł�,��Ø��ªÆł
ł��Ø.ø�Øœ,�Ø���ª��ø��FÆÆ�����œFø�Æ��œ�ł�œœø��������Łł
�	Æ�ªœ�,�����æ�
�
Ø	�Æº�øł�øœºł�œ�.ø�ØøØœ,�Ø�����ª���
��
ªØ��œæº������œØ�ø�Æ�-���
��Æ�������œ������Łł�	Æ�ªœ���
��
	Æº�øł�øœºł�œ�18.	������øł���æØ�œł�ØøØ�Ø�æ��ł���ªØ�Ø
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ªœØ.Æ��œ�����
��Æ	ºØÆØœ-��ø�Łłø�Ø��æ�������œ�ø��Ø��Øø�����Øø
�����ł
Øł�øØZ�º�Ø�œø�Ø���F��œº����Ø�ªØ��ªœØ.

15ł��ł�œ���łØ�-�ªłØ"�����œ�Øø�:�œ�Øø�ø�ø���œ�œ�Øø�ø�)�Ø(-øAØ��"P[VJ
GPP[N�767,789Z791)2005(;	"�93/6136CKYNR’CKYN)��łæÆ�Æ�,6.7.1994(;
	"�93/5930VEQR’VEQ,�æ’2)��łæÆ�Æ�,22.12.1994(.

16Æ��Ø��øłøÆæ�Ø��Øº����łØ���ªØEKRKP[VIFºłŒ�309)��ª�ł��	�ªº�œ���ł�Æœ
2015(.

17ł��,��ø�,œ�"ø)�ø���œ"�(09-50580B.B.R’P.B.)��łæÆ�Æ�,11.3.2012(.º�
ł��Æ	"14/3151,�	Ø��"ø.14

18��œ,º��Æ�,Æ����øØø�����œÆØ�Æ�Ø-���
.º���ł,�ªØ��Øøł��Ø���ı�œ�ªØ�
��ØøØ,º�Æ�	Ææ’2�����œØ���ªØ�Ø��ø���)�����œ(,�œøØ"Ł-.1959��ØºŒ	�œ�
�
Ł��æ�œ��Æœ�����œ��Øø�,�œÆØ	��øØ��Ø�Ø��ł�A�ŁØœ���Ø�º�ºØ��Øø��º�
������œ���œøØ��º������łœ.ł���æØ��œ�ªØ�ØœÆÆ	"14/3151,�	Ø��"ø.14
Øø���æØ�����łºØ�	ØœØ�������ØÆªØ��ªœØ	��������œ�Øø�
���ł
�
Øł�øØ.ł��	"�)����Øœ"�(97/17PNBLR’PNBL,�"��Æ)2(90,�æ’23��æ�-�ªØ�
)1998(:"��øł�æº����łºØ����ł��ø�ŁØ������œ
ł�ø�ÆªØ��	ÆłØ���ÆªłŒ
º��)��	Ł�łØ
Ø�
ÆØ�ø�
ł�ø�øºœ�Æœ���ø����(,�œ�FÆ�œ�Æ	��ø�
��øœ������œÆ	œø�ø�F	ªF��ø��Ø	���œøØ�ł	����ł�
Øł�øØ�,�ÆœØ�ªØ�
��øłØ�œ�FÆ�Ø�œº������œ�Ø���œ���ø��æ�ØªØ�œ�Œ�Łł�Æł�ł������łœ
øØ
Æ�ºªłŒø
�ÆØ�����œ��ø�."



�œ�øØ��ØÆ�AØ��ø��łœ,�����œ�Ø�ª�������œ��Øø�.�Łłœø�œø���Ø
������œ�Ø��	��œ	���łºØ�Ø�ª���łºØÆ�-���
Æ�œ��ªª�œ	���Ø��œ
��ªø�ø���ł�Æ	�Æ�œ�
Øł�øØ,øÆ�æ
łœÆØœ��ª�������Ø��ø�ØÆœØ.
�øØ��F�ªØ��F,��ø�����œ�ł�ø.��
�������øłøØ��Ø��œ���ø�
�AØ�ø��łœ,�����œ�Ø�ª������œÆ�-���
���������
�,�ºł�Ø�Æ�œØ-���	19.

.2TKNFRP[M\FPTGZC\CTKNFZMG[K\CFSMODKZG[KO

���øł�œ��œ��ø�Æ�œ���ØŒ���łø��ºł	,�
ø�Ø��Ø��Øœº���ł,
	������
�	Æ��ª�Æ�Ø-���
Æ�����łØ�Æœł�Øø�Æ�.�	ØœØÆ�-���
���-
�ø��ł��œ�ø�����Ø�ºæ�������ªØ��ªøÆ��ªø��Ł�Æœ�����œ�Ø�ªØ
�����ØÆ�ø��łœ���Æ�-���
��ø��ł�.���º���œ,ÆØ��Øœł,Æ�Ø-���

�	�ØªØ�œøØ	�ł�����œ�Ø�ªØ	�øØ	�ł���Œ�����Æ�,��æº�ØºØæº�
����Ø�	��.Æœ��ł��ºŒ,�ºªØ��ø�Ø�œæº�������œ�æŁ�ªłŁØ��Ø�
����Æ�œÆ�æØ��,20Æ�-���
���-�ø��ł��	ÆØł�œ����ÆªØłœ��
�łØ
�Æ�-���
��ø��ł�21.ÆºŒ���
�æ���ª�ł�Ø�ªØ.���ø��ØæØ�����ªºØ
º�øłÆ�-���
��ø��ł�œ�Æ	Æ��øŒ�œ�
ª�œ�����œ�Ø�ªØ,��Æ��łØ
øÆ���ŁØ�œ�Æ	Æ��øŒ�œ�����œØ�Æ���	�œÆ�-���
��ø��ł�,ÆØœ-
��ø�Ł�	œł�œÆØ	œ���ł	�ł��-�	�ÆªÆłŁ�Æœ�Ø�ª22.	Ø�ł�������
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19ł��,��ø�:June Carbone, Income Sharing: Redefining the Family in Terms
of Community, 31 HOUS. L. REV. 359, 362 (1994); Milton C. Regan, Jr., Com-

mentary, The Boundaries of Care: Constructing Community after Divorce,
31 HOUS. L. REV. 425, 442, 448 (1994).

20ºŒ,��ø�,Æø�œ2013��æ�ºØæº�������œÆ	Æ�ł�łºØ���ºł�Fø�Ø�ª��ª	��ª	�
º-250,1ø"�,��Æª�����œ��ª�ł,�	��ª�œ	�º�����œø��Ø.ł��Æ
"ı12/4407
VNGRKR’CK\FEKQFZCRKFDEGNNTZTGZKO)��łæÆ�Æ�,7.2.2013(.æº���,��º���
"�����œ-�æ�"��"�æØ�œ-�Ø�Ø��",��øØŒ�	��œ,�ºØ����	��ª	�º-400,1ø"�.
ł��,��ø�,œ�"ø)�ø���œ"�(13-04-32604E’)YJKQ(R’VNGRK)��łæÆ�Æ�,26.2.2014(.
�œF�æ�æ���
����.

21ºŒ�ł�,��ø�,ÆÆ
"ı03/8638BPKZR’CK\FEKQFZCRKFDEGNCKZG[NKO,�ª��ł2006)8(
.437

22ł��,��ø�,ª"�82/4YGJR’YGJ,�"ª��)3(197)1984(.º�ł��:Kelly v. Joseph, 46

P.3d 1014, 1017 (Alaska 2002) (citing Pinneo v. Pinneo, 835 P.2d 1233, 1238

(Alaska 1992) (‘‘The superior court ‘may not modify an existing custody arrange-

ment unless it determines that a change in circumstances requires the modifica-

tion of the award and the modification is in the best interests of the child’’’).



������œ����ºøł�œ��ø�ŁØœ�����Łł��æ�œ,23ø��Ø�º����Ł�Æ	�F�Ø
�Ø�ª�łØº���Ø�œ��ªłºœ	�-ØªØŁ�Æœ�Æ�Æª,���Øº��Ø�Łłæ��ł24.
�	Ø�ł��Æ��ØªØÆØŁ�Ø
Æº���	œ����ªø�ø	���Æ	�F�Ø�Ø�ª25�Æº�
�Ø��Øø��	ª��	�æ�œÆ	�F�Ø��ø���26.º��-º�,�Øø�ł�æº	�-ØªØÆØœ-
�ø�Ł�øł�����Æ��
Ø	�Æ"Ł�Æœ�Ø�ª"���œ��Ø���ª�œ���œ�	�
�Ø�ªØ27.	�ł��Ł�Æœ�Ø�ª���
ø��Ø	�œ�	ªœø�ØŁ����ØıºØ�Ø�	�ª
�������œ�
Ø��łŒ,��Æ�	�Ææ	Ø�25�����ºøł�œ,�ºØA�ø����
��łØ�łØœ��œ����ł�ø�Ø���œFøÆœ	Æ�Ø�œŁ�Æœ�ø��Ø�ªÆº���ł�
�
���28.º��-º�,º���	Ø��æ���ÆŁ�œ�Ø-�
Ø	�Æ�ŁØ�,��æł��ØªØ��º�œ
�œÆØ	�	���ØœÆ�œ	��æØº��Øø��Ø��
Ø	���łØ�Æ	�F��29.ºŒ,œ�Ø�œ
øØ��ØøÆ���œ�FÆ���º��Ø��ÆÆ�Ł������œ���œœ��œ��ØÆ�ł,
�ø�œÆłłºØØøÆ��ºªØ��
�	ÆŁ�Æœ�ø���ŁØ�30.

���º�����ł,œÆØ	���
ª�œ�����œ�Ø�ªœœ�Æ�	�-�Ø-ł�ÆºªØ��	�Øª
	������œ-��Ø�Ø������Æ�ØÆ�æØ��.ª�	��,ÆØœ-��ø�ŁF��	ÆªØ���ø�Ø
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23����ºøł�œ��ø�ŁØœ�����Łł��æ�œ,�œøº"Æ1962)����:����ºøł�œ(.

24ºŒ,��ø�,æ’17�����ºøł�œ��Æ	ºØ"Æ���Łł��æ�œ��ŁØ��FÆØ���łØ����

�Ł�Æœ��ŁØ�ºªłŒø��łØ�æ�łØ�Ø����
ØÆ�æØÆ�œ�	�Ø�";æ’24�����ºøł�œ��Æ	
ºØ"�Ø���łØ��ŁØ��FÆ��łª...łø�Ø���æºØÆØ�Ø�	��Ø��œ�Ø�����Łł��æ�œ
��ŁØ�,º��������œ�,�Ø��Ø��Ø�Æ�ŁØ�,���Ø�Ø��º�Ø�œ���ł�ø��Ø��Ø�Æ�ŁØ��Æ��
	��Æ�
	;�æºº��Ł	���Øø�łÆØœ��ø�Ł����Ø�øł����łø��º�ºØ��æº���
�Ł�Æœ��ŁØ�";�æ	Ø�25�����ºøł�œ��Æ	ºØ�"��Æ�����łØ�ØªØ�æºº���ł
Ææ	Ø�...24łø�ØÆØœ��ø�Ł��Æ�	�œ�	�Ø�Ø����łØÆæ	Ø�24º�ØøFł�����Ł�Æœ
��ŁØ�,�Æ�ÆªøØ�ªØ	ª
Ø�6Ø�Ø��������Ø�æØÆ�œ�Ø��ª�œ���ł�œ��łœ".

25ºŒ,��ø�,Æ��	œ�����łØ�Ø�ªØ�,�œø	"�-2015,�/20/591,ø�����	�ø����
�º�æœÆØ�11.5.2015,���	Ææ’2ºØ"Ł�Æœø��Ø�ª����Ø�ªœ�Ø�øØ���ł�ø��
Æ�	��Æº��	���,���Ł�����ØŒ�ø�ŁØÆ	�F�,��Ø�����".

26ÆºœÆ��Ø��Øø��	ªœøØ���,�ª�
��,��Ø�ºØ�Łłœ��Ø��Ø�Ø������œªF��Ø�œ
��ø�	�œø�Ø�Ø�œ	�Ł�Æœ�Ø�ª.ł��EGIGTE\[KVPQ,�	Ø��"ø2,Æ	�’.9

27ø,Æ	�’.27º�ł��æ’12)�(�����œØ���ªØ�Ø��ø���)�����œ(,�œøØ"Ł-1959,
���Æ	ºØ"�æºÆªÆł�����œø��ŁØ�AØœ�ł	������œº����Ø����øł�œ��ŁØ�,º�
	�ª����øł	�ØªØÆØœ��ø�Ł".

28ł����	œ�����łØ�Ø�ªØ�,�	Ø��"ø25,ÆªÆłØ��æÆł�æ’11)Æ(.

29ł��Æ�ł�Æ����łØØ���º��"�	�ª��	���Øø���ŁØ�ÆªØ�Ø��ø���Zœ��ØºØ,
�
��œ�ªłºØ��Ø������ªø"P[VJKO��255)2011(.

30ł��,��ø�,	�F�YGJ,�	Ø��"ø22,�º�	"�96/4262GGBKFR’GGBKF,�"ª��)5(231
)1997(.



���œ��ø�Æ�œæ�
Fœ�łº�ø)�øÆœ���Øœ�ªØł�,�ª�
��(,�ºØA�øÆøØŁ�
�Øøł��Øœ,º��-
Æł�Æ-ł�Æ�ø�øØŁ�œ��ø�ŁÆł�ÆØ�	��,���Æ�ø�	Ø��
�łº�øØœ�Ø��	Ø����øºœ.��ø�Øœ�Æ	�F�����œ�łº�ø�����æ��Ø��Ø��
��ø��øØ��Ø,���Æø�Æ����łØ�œłØøœ����æØÆ�œ31.Ø�������øÆØœ-
��ø�Ł�œ	���	Æłœ�łº�øø�	øœ�ºœ��Ø��œø������������œ.

�ø�Æ��F�ºØ
º�øłÆ�Ø-��
�æº�Ø	�æº������œ�æ�ØÆ	Æ�ł
Ø�ªØ�,�Ø��ªÆł�ÆŁØ�ø��ª�Æ�Ø-���
��ØÆ�øÆ	œØª�ø��œæº���.��
��œ��ł�ø��ª�Æ�Ø-���
�øºØ�œ	���æºº�øłºÆł�Ø���œø
��ªØ����ø�ŁØ��ł��ø�øºŒØ	ı��	�łŒ-ªØ��,��º���æ�Æ��	ª����ł
Ø�œł�ø��œ�Ł�Æœ��œ�æØº�ø��Ø��
Ø		Æ�-��
�.ø�Øœ,����œ��łºØ
�øœ�Ø,����ø�Ł��
Ø	��æº��	Æ�-���
�ø�������œ	��	��œ
�Æ�
�œø��.����ØøÆ�Ø-��
��ø�Ø�Ø	�
Øł�øØ���º�Ø��
Ø		Æ�-���

�æØª�ł�ªøÆ	�Æ�œ�øØ��Øø��Æ��Ø��œ.�ŒØøø�œ��ø�œº��ØÆ�-���

�ø�ł�œ�ø�œ,��	ØœØ�����º�œ����Øł�œºº�ø�ø�Ø�����œ.�Ø���ª�
��ª�æØŁ���Ø�	œØªØœ��,��º�����œ����Ø��ªø��ºł	�øØ��ŁØœ,�øł
Ææ���F�œ�æº�ªø.�æº�ØÆªØ�Ø��ø����Ø����ªØº���º��	�
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31ł��,��ø�,Æ
"ı93/6103NGKR’CK\FEKQFZCRKFDEGNCKZG[NKO,�"ª��)4(591)1994(.
º�ł��:MO. REV. STAT. § 452.330.5. (2013) (‘‘The court’s order as it affects

distribution of marital property shall be a final order not subject to modifica-

tion’’); Ricciuti v. Ricciuti, Conn. Super. Ct. 2003, LEXIS 1927 (2003) (‘‘Pensions

are treated as property in financial orders in a dissolution, and are, therefore non-

modifiable’’); Rosato v. Rosato, 77 Conn. App. 9, 14 (2003) (‘‘Assignment of

property may only be made at the time of the marital dissolution and it is not

thereafter subject to modification as are periodic orders’’); Ratliff v. Ratliff, 1998

Ohio App. LEXIS 3614 (10th Dist. 1998) (‘‘The division of marital assets

pursuant to RC § 3105.17.1 does not provide for modification due to change of

circumstance’’); Voigt v. Voigt, 645 N.E.2d 623, 1994 Ind. App. LEXIS 1790

(1994) (‘‘The legislature intends finality for dissolution decrees as they relate to

the disposition of property’’); NORMA HARWOOD, A WOMAN’s LEGAL GUIDE TO

SEPARATION AND DIVORCE IN ALL 50 STATES 34 (New York 1985) (‘‘There is one

other steadfast rule recognized by all courts in all states: No part of a court-ordered

property division can later be changed by the court unless the court expressly

reserves the power in the original decree’’).�Ææ��,Æ	�F�Robinson v. Robinson,

858 N.E.2d 203, 208 (Ind. Ct. App. 2006)ÆØŁ�ÆØœ-��ø�Ł�	ł	�łØø��Ø�ªØ���
��ÆØœ-�ø�ŁøœØ�����ø�ŁØ��æ�Œ��ª)qualified domestic relations order -

QDRO(,ÆŁ	��ø�ª�ÆłÆøØ��ØÆ�œØ-�ÆØ�ø��æº-��øł�ø��Ø��
Ø	���ªªØ.



�ø�����œ�Fæ�œ,Æ�øł��ºł�F.�æØÆ����Ø��œ���	���ÆºŒø��ØŒ

Øł�øØ�Ø��Øº����æœF	�-ØªØ�ºł	�øØ��ŁØœ,����œ��ØÆł�����Øø�Øœ�

Ł�Æł����ø���Øø���Æ��œ�
Ł.���Ø����Ø���ªłøł����ø�Øœ��
��øł�æ��Ø,�æØº�	�Æł
ªłŒ�æ�
Ø�œ���Aœ�
Øł�øØ,ª�
�œ��ø�
������œ�ºØ���Æ�,�Œ�æº�Ø���Æ���Ł�Ø����ªØ	�æ��-�æ��.

�æØŁ���Ø���œ��łœÆ���ØªØÆØŁ�ØÆ	�F�ZGEQ32.Æ�Ø-���
�œ��	��æº

Øł�øØøÆ�æ
łœ��œ�FÆ�Æ	��ø�œÆº����Æ�œ�ºæ�Fø�Æ�Ø-���
,
e�Øœł�Øœ�ł����Ł	�º��º�œ��F�Øœø�Fœ���ÆªØł���ø�œ�œø�Æ�Ø-���

�Æœº��œ�.Æ�øł�Æ���ŁØ��œ�FÆ���ºØ�Ø�œ�Æ�������œ�,�ºØ�Ø���
øœª�
��Ø��º���º���æ�ł���łºØ�	ªøØ
Ø	�
Ø�Æ
ł�œ.	�ª�œ�FÆ���
���œÆ�	�����œÆ	Æ�ł��ŁØ�.º	Æ�łœø	ø�Ø��
ø�œÆØ	�������œ	�-ØªØ
�Æ�Æ���	�œ���,�Æ�œÆ	�Æ���ÆØ�ºØFø�Æœø��������œ�ªł�øØ��
���Fœ�.�ªł
��ł�ø������ØŁ�	�ł��ØœºØ��Æ�ÆÆœø�������œ�Æ�,
�ºØ��æºZø�	ø�ÆØ���Æ�ÆØ�����øłº���Æ��Æ��æªłØÆªÆł
�����œ�Æ�Z�Ø��ø�����Æ��œ��º�œ�ø��ł����œÆ�	�œ��Æ	�-�Ø
ªØ�33.ÆØœ-��ø�Ł�œ	�����ŁØ��AØœ�ł�ø���Æ	�����Æłº�ø��	Æłœ�
��º����œø��������œÆ	Æ�ł�Æ�.ÆØœ-��ø�Ł�	�Ø����øØŒ���Æ	ºØ
"œ�Øª	Ø��Ø	�ªł
��ł�ø���Æ�ÆØ	œ����ª�Øœ,ø��Æ�ÆÆœø��
�����œÆ��	�-�Ø�ªØ���ØøØ���	�Ø�,�ºØ��æº,ø�	łŒÆØ��Æ	��ÆØ�
��Øø�,�Ø��ø�����Æ��œ��º�œ�œÆ�	�����œØ���œ�ÆØ��º��	���,�ł�
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32	"�85/151ZGEQR’ZGEQ,YJKQCBPXTG\BPG,�"ª�Ł)3(186)1985(.

33�ø�Æ��F�ºØØø	Ø�ł����æ�����øł�ø��œ�ºł	�œ����œ���æº�Øø��øł����
�ØÆ��œ���ø��æ�-ªØ�.�	Ø�ł������	�ª��	���Øø���ŁØ�.ÆœÆØ	�œ�æ�
��
��ŁØ�����œ�Æ	,��Ø����Ł�	��øØ��Ø�æØÆ�œ,ºØ��ºŒø��łØ����Ø���œ��Ø�ŁłæØ
ø��,���ØºŒ�Ø�������ØÆÆ�æº��œø��Ø����
Ø	�.ł��º��,�	Ø��"ø.29ÆØœ-
��ø�Ł�	�Ø��ª����ł���Æ�Æ���ÆØ�œÆØ	�œ�º��øØ��Ø�æØÆ�œ�ÆØ�œÆØ	�œ�º��
�	�ª��	���Øø���ŁØ�Zł��Æ
"ı12/4407,�	Ø��"ø.20ÆØœ-��ø�Ł�	�Ø���Æ	
ºØ��Æ��øØºłØ	����øł��ŁØ��œÆ�	œÆØ	�	���Øœ�����Æ������œØ.º���ł,
º�	�ª	�F�Ø�ø���ŁØ��ª����
��Z���łøÆØœ-��ø�Ł�Øª�,Æ���	�œF��
��Aœ-
ª	œ��Ø����ı,ºØ	�F�Ø��ø��ØÆ����ø�Ø��ŁÆ��Ææºæ�ºØ��łØ�,�����Æ�æ
łœ
œÆØ	���łªœÆø��ZF�æ��ŁØ���œÆ�	�º���	�ª��	���Ø.�ø�Æ��F�ºØ
�
�ª�ÆłÆœÆØ	�	���Øœø���ŁØ�,��ÆªØ��œÆØ	��º��øØ��ØÆ�æØÆ�œ,�œ	���œ�ø�
ÆØœ-��ø�Ł��	Æłœłº�øø�	øœ�ºœ��Ø��œø�������œ�Ø�Æ	FœØœ.��Ø��Æ��
����œØ����ł,Øø�Æ�����Ø�ª����Æ�����œØ�.�Ø-��øł��	łØŒ��œÆ������ØœØ
��œ	��Ø��	Æł�œłº�øø�	ø�º����œø���Ø������œ����Ø����ł�œ��Ø�œ���
�����œ�łº�ø.



����łÆ�æº"34.Ææ���ø�Ø��ØøłÆØœ-��ø�Ł�œ���ŁœÆØœ-�ø�Ł���
��FÆ�œ��ÆÆ�����œÆ��.ÆØœ-��ø�Ł�Æ�Ø����łø�œÆØ���ł������łØ
øÆ�"��Æ�œ�	ł�º���º�����Æœ������œÆ���º����	ø��œ
Øøœ���	�
�øœ�,�º���æº�øØ��Ø,���œ��ł�ø���ø."35��øÆØœ-��ø�Ł�æºØºØ
�Ø������ł�ø���Ø�,���ł�����º����FÆ�œ��ÆÆ�����œ�Ø�ªØ���œ	�
��	Æłœ�łº�øø�	øœ�ºœ��Ø������œø��������œ.

�æªłº��,øÆ�æ
łœ���ªªØ�æºØ�Ø	�øØ	�ł�����œ���ŒÆ	Æ�ł�Ø�ªØ
Æœ��ł���	Æłœłº�ø,�F
Æ�ł��œ-�ÆłØœ,��ø��Æ	�Æ��AØ���Ø
Æ��
	������œ�Ø�ª36.������Æ	Æ���Ø�œºØæº������œ�Ø�ªØØ�Ø�����
�æ�Ø��º�æ�œ���łØ,�ŒÆ��	�œØœº�æŁF���øØ	�ł��Æ�	Æ�AØ
����ØÆ	�Æ�œ�æº�ØÆØ����łØ.ºŒ,��ø�,��FÆÆœø��������œØº��
�Aœł	�������
Ø	��Æ����œ�łº�ø��ø��œØ����æºØºØ���ł�
��ø��ł�Fø�łÆÆØœ��
�łØ��ø��œØ,�Æœ��ł�Øø���FÆøØ	�ł���Œ
Ø�œłø������œ�����Æ�	Æ�AØ����Ø37.�æº����Øº�����Ø�œ��ÆŁ�œ
Æ���	�œœ�Ø�œ��
ÆØ��œ�œØº��œ�øØ��Øø�øØ	�ł�����œ�Ø�ªØ.	��œ,
ÆœØ-��ø�Ł	ł	ł�	��º�œø���ªªØ�ºÆ���œæ�º�œ�ø�ÆØœ-��ø�Ł
�ø��œ�œøØ	�ł�����œ�Ø�ªØÆ��ł�ø�øØ��Ø�æØÆ�œ38.
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34	�F�ZGEQ,�	Ø��"ø32,Æ	�’.190

35ø,Æ	�’.192ł��,��ø�,	"�76/614VNPGRK\R’BNPGRK,�"ª��)3(85)1977(;	"�
81/51CZBGZR’CZBGZ,�"ª��)4(231)1981(;	"�81/17STZR’STZ,YJKQ,�"ª��)3(
207)1982(.

36ł��:Gale M. Phelps & Jerald L. Miller, The New Indiana Child Support
Guidelines, 22 IND. L. REV. 203, 204-205 (1988); Child Support Enforcement

Amendments of 1984 § 18 (codified as amended at 42 U.S.C. § 667); Family

Support Act of 1988, Pub. L. No. 100-485, § 103, 102 Stat. 2343, 2346 (codified
at 42 U.S.C. § 667); CONN. GEN. STAT. ANN. §§ 46b-215a-b (West 2009); GA.

CODE ANN. § 19-6-15(c)(1) (West 2010 & Supp. 2012); LA. REV. STAT. ANN.

§ 9:315.1-19 (2012); MD. CODE ANN., FAM. LAW §§ 12-202, 12-204 (LexisNexis

2013); MISS. CODE ANN. § 43-19-101 (West Supp. 2013); NEB. REV. STAT. ANN.

§ 42-364.16 (LexisNexis 2011).

37ł��,��ø�:Kelley v. Kelley, 449 S.E.2d 55, 55-56 (Va. 1994).º�ł��:In re
Marriage of Kraft, 868 N.E.2d 1181, 1183 (Ind. Ct. App. 2007) (‘‘This agree-

ment is a compromise between the parties of several competing positions

expressed during mediation and may not be consistent with the Indiana Child

Support Guidelines’’).

38ł��,��ø�:Elliott L. Epstein, The Enforceability of Extra-statutory and



�	ØœØł����œ��æØ���º��œF�æœ��	Æł�œłº�ø���œø���Ø�ª-
�	�Fº������œø��������œ��ø���ø����Æœø��	ØœØ�ªØ��ªø
Æ��ªø�,���º�øł�ø����º����łºØÆØłº�øF����F,���ø
��
�ªÆł�	ø�Æ	��œF.ºŒ,��ø�,Æœ�"øD’R’T’�ª��	�F��ø��Æ�ø��ø�
Ø�ªØ�øł�ł	�ł�øøAØø�000,120ª��ł���łºØ��ª�łø�ø��øœØ�ªØ�.
��Æ�	ÆØł��æº����Ł�ÆœłºØøœªØł�.Æœ��ł��ºŒ�łøÆ�æº
�
Øł�øØºØ��Æ�Ł�ł��Ø�ÆØ��ª�ł.Æº��œ�æº��
Øø���œÆØ	�Æø
��ŁØ�Ø,�Æ�ªłø����Æª�Ø�ª�ł.ÆØœ-��ø�Łª���œ�œ�Æ	��,�Œ
ª�Fœ����œÆææ�Æ	Ø�ł�	�	�ł��œ�-��Æ,	��Ø�Æ��ªªØÆªł
���æ�œ
�	�	�ł��œ�-��Æ�ł
Ø�,	�ª��ŁłØ��œ�øØ��Ø���øœ�,�º��Ø.��œ,Æ���
��Æ�	ºØ��ÆØ��ØªØ��Æœœø����ª�łÆ���	�œ��œ�œø���ª-�	�Ø,
ø�
ÆØ�æ�ºÆºœÆºØ�������œø��������œ39.

	�ª�œÆłłºØ��æØ��	�ª��œ�ÆŁœÆø���ºØ�ª��œF�æ�œø���Ø
�øº�œ����ØłØ�º��ł��œœø���Ø��ª�ł.Æ	�F�Z.D.R’R.I.,��ø�,��Æ	�
��ÆØ	��œ����ºØ"��º��æ����Ø�,ºØœø���Ø�øº�œ��Ø�Æ
ªł�����œ;
�øº�œ��Ø���øÆ��Æ�Øø�ł����Øø���ºæ"40.�	��œ��œ,Æ	�F�M’K’R’M’
K’��Æ	ºØ"Æœø����øº�œ�Øø�ø��ÆŁ�œ��ª�ł.œø��æªØłø�
�øº�œ��ÆŁØ��Ø�����
�łØ��ø�ø��ª�ł,Æ��øØ�Ø��œ����Ø�
�Ø��ø��øº�œ����ØºØ�Ø��Ø��ºØłœ��ºæ.�ºŒ,Æœø����øº�œ�,��ø
œ,
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Repudiated Divorce Settlement Agreements, 8 ME. B. J. 144 (1993); Lieberman

v. Lieberman, 568 A.2d 1157, 1163 (Md. Ct. Spec. App. 1990) (‘‘A parent cannot

agree to preclude a child’s right to support by the other parent, or the right to have

that support modified in appropriate circumstances’’); Brenneman v. Brenneman,

No. WD-90-33, 1991 WL 49998, at 5 (Ohio Ct. App. Apr. 5, 1991) (‘‘[T]he

obligor parent cannot, by means of his own contract, totally relieve himself/

herself of the obligation to support a minor child and the custodial parent cannot

barter away the child’s right to that support’’); In reMarriage of Wood, 806 P.2d

722, 723 (Or. Ct. App. 1991) (‘‘Parents cannot, by their agreement, avoid the

continuing obligation to contribute to the support of their children’’); Guille v.

Guille, 492 A.2d 175 (Conn. 1985); Pettit v. Pettit, 818 S.W.2d 561, 562 (Tex.

Ct. App. 1991); Huckeby v. Lawdermilk, 709 S.W.2d 331 (Tex. Ct. App. 1986);

Grimes v. Grimes, 621 A.2d 211 (Vt. 1992).

39œ�"ø)�ø���œ"�(12-08-6935D’R’T’)��łæÆ�Æ�,3.3.2013(.

40œ�"ø)�ø���œ"�(11-06-35431Z.D.R’R.I.,�æ’48)Æ()��łæÆ�Æ�,31.10.2013(.
��æ�-ªØ�ø�æ�ºŒł��	"�94/864[GYZR’[GYZ,�æ’6)��łæÆ�Æ�,20.12.1994(.



����Æ����	�Ø�,�ÆŁ�œ�ª�łø���ŁØ�Ø���Øø�.�øºŒ,���ª�,�Ø���,
Æ�æØÆ�œ�æ�F��œ,�ł��œÆ�ł	��œø���Ø��øº�œ�����œø�������œ
��ª�ł"41.
Øø���ł����������Æ�æ�łłÆø��æ�Ø-ªØ�,�Œ�	ØœØæ�Ø
�42.
Æ	�F�VNGRK��Æ	ºØ�ª�ł��������������œø	��Æ�æ���Ø�ª�,�ºØ�Ø�
�ÆØº����øœ�łł���Æ���ł����Øø�̄��ŁØ�łºø�ªØł������œ���
�	��œ�	�-ØªØœø���øº�œ�43.

	�ªØø��œ�ÆŁÆØ�æ�
Øø��ł����œœø����øº�œ�º����œø��
������œ,Æ�øł��Ø��Øø�ł	�ł�ø�œœø��������œ����ª�ł�æØ�
�º��ł����ØœÆØ	��øØ��Øª�Ø������œ,�ºØA�ø�ºÆłø����Æ����Æ	Æł
Æœø���ª-�	�Ø.�º����,�æØ��œæ�œł�œ������ª�œºØ��æØ��Łł
�����œøÆØ�-���ÆÆ�œ��ªª�œ	�	Æł�œłº�ø����Æ��œ���Øł���
�œø��������œ������œø����ª�ł.��ØæÆ�łºØ���ª�ø��Ø	����
	ø�Ø��œ�łæœØł�œ�����Øœ��	������ø���æªłØø��ØøÆ�Ø-���

�Æ�øØ��æªØłÆØ�Ø�.

C.PGSEFTKNFFRP[M\ZFEKQFRGZPJKCK

º���ł,���ł��Æ�����ªø�œ��ł�ŁØ��ø��ªØ������łÆ	Ø��œ���øº�œ
º�øł���	�łÆ�œÆ	Ø�œ����œ�łº�ø.�ÆØ��łœøœ��
Æ�ł���œœÆææ	�
��ŁØ	���łº�Ø,��Ø���	ª��æ����œ�ªłŒ��Æ�Fœ�ø���ª��ªø�Fø���
ø���æª�	Ø�����øºœ.

.1FKISCKQFTKNFFRP[M\NTKNFFZMG[K\

���ŁØ	������
Æ�æ��œ�Æ��œ	�æ�ÆØ�æØ��ªªFøÆØ��	Ø��œ���øº�œ
�ÆØ��	Ø���łº�øØœÆ�æº�Ø�
Øł�øØ.Æ��Æ�Ø�æ�Ø�Ø�ł��ºØ�ł�Ø���
ÆÆæØæ�ø���æª�	Ø�����øºœØøØ�ł�A�ŁØÆ��łØ�æ�Ø�Ø
�	Ø�œ
����œ�łº�ø��ø��œØ.���ł����œ�Æ���æ�Ø-ªØ�Æ��ø�ø�����œ���ØŁØ�
	æ�Ø�º�øł�øœºł�œø�	�F�łº�øØ��Æ��,�Æ��Æ	�ÆœØ-�ø�Ł�	�F�Ø
�ø���ºØÆ	�F�łº�øØ��ł��Ø��æ��ÆªłŒø�œø���Ø	ØœF,��œ�ªøØ
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41	"�)����Øœ"�(02/1208M’K’R’M’K’)��łæÆ�Æ�,1.9.2003(.

42ł��œ�"ø)�ø���œ"�(07-16260Z.[.R’H.[.)��łæÆ�Æ�,21.3.2010(;œ�"ø
)�ø���œ"�(99/105350[.P.YJKQR’[.K.)��łæÆ�Æ�,30.1.2005(.

43Æł"	)����Øœ"�(99/20241VNGRKR’VNGRK\)��łæÆ�Æ�,6.9.1999(.



�ªØœ����,�º��Øœ���øł�œ�ø��œ�œ
�Æ��œø����º�øłØ���øØ��Ø
Æ�æØÆ�œ44.��æØ����	���ºØ�	ØœØ�ºł	�łº�øØœ�Ø��ºł	��	œØª,�ºº��
���ł�
�Ø���œ�øÆÆøØ��Ø��æØÆ�œ.��	Ø�œ������œÆœ-øØ��Ø,��	Ø��
łº�øØœœ��Æœ-øØ��Ø45.ÆœØ-��ø�Ł�ºØłØ�	ØœØÆ	Ø��łº�øØœº	Ø��
ø�æØÆ�œØ�	ø�Ø�œ��øœ��œ,���œØłØ�œ����øł�œø�œø��	ØœØÆł-
øØ��Ø46.

��̃łÆ��ł	Ø��ØœÆØ�	Ø�œ����œ�łº�ø�	Ø�œ�����œ��Øø��øœ��œ

Æ��	œ�ø��ł��’�̆���)Ellman(,ø��Ø�	Ø�œ�����œ��Øø����ł���œ���
Æ��
����ªøø��Ø��ØÆ	Æ�ł��æªØ�łFł��º�øł�øœºł�œ,ø���ø�Ø
łº�øF��Æ��Ø47.�ł��’ł���-�ÆØ�æÆØł	ªº��	Ø��œ����ł�Æ�œ
��ø�Ø��œ���œ��:

"Æ�œªF��œ���
	œ��º�Ø�œÆ�Ø-���
Æ	œ�œłœ��øł�FÆœ
�ÆØ	œ������œ��œ�øÆÆ����œ�łº�ø���Ø�Œ.Æ�Øª��æ�Ø�œ
	ø�Ø��ÆØ	œ������œ���ł�
Øł�øØ��ø�ø
���	Ø��œ����
��ø�Ø�œ����œ�łº�øÆ��ł���Ø�ªØÆØª���Ø...�ªØ����
�Ø
��ªØ����æŁł�Ø�ł�Ø���ºœ��æªØł��	��œ�����œ���ł
Øł�øØ�

ÆªłŒø�œø��æº��Ø�ª-�	�F.	�-ØªØºŒ��ØłÆ�
ÆØ�œł�œø�Ø���æª�œ���ª��ø���.Øœł-	�-º�,ÆªØ�Ø���,
�
�łæØøØŁ�ø�øØ���ª	œøØ��ŁØÆº����
	��æªłØ�æØ
�łº�øÆ	œ�
Øł�øØ�,�Ø�	�ª��łª�,��ÆªØ�����Æ���Ł�,
ÆøœØø���œ���.
�øØ���Øø	�ÆØœ-��ø�Ł�ø���Æ	œ
�ªØ��Æø�Ø	�F�Ø������Ø���ł�ÆØ.ºŒØº���
øØŁ�
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44ł��	"�)����Øœ"�(03/1033T’R’N’)��łæÆ�Æ�,19.4.2004(;œ�"ø)�ø���œ"�(
97/37181N’J’R’T’J’)��łæÆ�Æ�,26.11.2002(.

45������œ������ł�ŁłØ��łºØÆØ�œ�	Ø���łº�øØœ,º
��œø���Ø��øº�œ�.ºŒ,
��ø�,Æ�ªØ�œ���ŁØ�Ł��Æ	ºØ�Ø��F�ª�œøØ��Ø��æØÆ�œł��œø��º�øł
��øœºł�œ�	œØªØ,ºØ��
��ł����
øØ��ØÆœø���Ø��øº�œ�:Passamano v.

Passamano, 612 A.2d 141, 143 (Conn. App. Ct. 1992) (‘‘The order to pay the

mortgage and real estate taxes on the house was not a property award because

it did not alter the parties’ respective ownership interests... Because this order

resulted from the defendant’s continuing duty to support his family, it is...
modifiable’’)��ª
ø���æ��(.

46Æ	"04/4623VNGRKR’VNGRK\,�"ªæÆ)3(66,�æ’24)2007(.

47Ira M. Ellman, The Theory of Alimony, 77 CAL. L. REV. 1, 49-51 (1989).



ø��	��œ�����œÆ���	�œœø���ª�	�Ø�ø�ø��Łł�ø�
�œ��œłº�øÆœ�Œ��ø���.�øØŁœøØ����ª	œØøØœł��º���:
�Ø����	œ��������º�œØœÆ	œ��ºł	�Æø�Øœ���Ø
��ø�Ø�Ø���œ������øłœ�æªłº��ø���œ�º�º�Ø�œÆØ�
Æ�Ø-���
Æ	œ�Æ	�����œ.æØ���º���łºØª�łøø����ø�º�
����ł�œ�ø��ØøÆØªØÆ�Ø��ø���."48

�º�,�"œº��œ�æ��Ø�œ"ø����ª��	Ø���łº�øØœ�Ø��ÆØ	�œØ��łŁØœ-
��ł�ŁØÆØœ,��ØÆæØæ��Ø��Ø�ØÆ,º���ł.���
��ª�ÆłÆ�ÆØ	��	øØœ
Æ�Æª,�Ø��œ��œÆ�øF.�æº�Ø
Øł�øØ���ºł	�œøØ��ŁØ�œÆ��ØºØ

Øł�øØ�ø���Ø�Ø���ØÆØ��º����	Ø��œ������œ	���ł�.��	æ�œ-
�ÆØ��	Ø�æØ�ªªFÆØ��łºØÆØ��ø��Ø.Æ��Æ�Ø�æ�Ø�Ø���Ø	æ�œ-
�ÆØ��º�º�Øœ.Æł�łºØ�	Ø���łº�øØœ�œ	�ÆœÆ�œ��Ø�æØ�	ø�ł
�	Ø��œ,�ºØø�ł�	Ø��œ�œ	�Æ�œÆ�œ��Ø�æØ��		Ø�œ����œ�łº�ø.

���Æ��œ��łº���º����ÆØøł�����Æł�ÆØ�	��.ºŒ,��ø�,����œ
����œ�łº�ø�
�łœ�����Ł�ÆªÆł����œ�Ø�ªØ,�Æ�-���
��ø��ł���Æ�
���
ª��Ø�œłÆłº�ø�º�Øø�Ø���Æ��Ø�����ø�Æ	����;49��	�Ø��æº
ºØøØ	�ł�����œ�Ø�ªØØ�Ø��Ł���øØ	�ł����Æ�Æœ��ł���œ�
ª��Ø�œł
Æ����œ�łº�ø���ł���ø��ł�;50��ł�Ø����œ�łº�ø�œ�øÆœÆæº�
�����œ��Øø�øø��	ªø�Æ������;51��	ØœØ����œ�łº�ø��Øł��œ
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48�łØ��ł���-�ÆØKISKPPGQCKQCRKHGD24Z25)1992(.

49º�����,��ø�,��æªłø	��ÆÆÆ
"ı12/4407,�	Ø��"ø20Zł����łŁØ�	�ÆªœF
Æœ�Ø�œ�æ�-�ªØ�.	��ªØ��Ø��Æ�ø�-��œ�	�	�F���ø��łœł��Carbone,�	Ø��"ø1;

Elizabeth S. Scott, Pluralism, Parental Preference, and Child Custody, 80 CAL.

L. REV. 615, 643-656 (1992).

50ºŒ��æº,�ª�
��,Æ�łøœBPKZ,�	Ø��"ø.21�Œ�ªÆł�º��º���ł
Æ�ł��œ-�ÆłØœ,
��ł�œ��AØ����Øø�����øÆ��
	������œ�Ø�ªØ)ł���	Ø��"ø36Z37
��Ł�æŁ�������Ø��(.ł��,��ø�:TEX. FAM. CODE ANN. § 156.401(a-1) (West

Supp. 2013) (‘‘If the parties agree to an order under which the amount of child

support differs from the amount that would be awarded in accordance with the

child support guidelines, the court may modify the order only if the circum-

stances of the child or a person affected by the order have materially and

substantially changed since the date of the order’s rendition’’).

51ł��,��ø�,œ�"ø)�ø���œ"�(00/67910VNGRK\R’BNPGRK)��łæÆ�Æ�,10.4.2007(.
º�ł��:OHIO REV. CODE ANN. § 3105.18(C)(1)(a) (LexisNexis Supp. 2013)

(‘‘(C)(1) In determining whether spousal support is appropriate and reasonable,



æº�������œÆ�łØŁØłº�ø52.Øœł	�º�,��œ�Øª�ø�Ł��Æ�Ø��œø��
�Æ�-��
��ª�ł	���	ø�Æ�æ
łœ����œ�łº�ø��Æ�æ
łœœø��������œ53.
��œ�	�ª,Æ��ª���łØ�æºA���ŁłØø�Æ�-��
�ø��œ�����œ�Ø�ª���ł
�
Øł�øØ�����F�º�����œÆ�-���
�����º�����œ�Ø�ª,��-	�-�Øø��
��	ø��Ø����Ø�,54�	�ª55.
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and in determining the nature, amount, and terms of payment, and duration of

spousal support, which is payable either in gross or in installments, the court shall

consider all of the following factors: (a) The income of the parties, from all

sources, including, but not limited to, income derived from property divided, dis-

bursed, or distributed under section 3105.171 [3105.17.1] of the Revised Code’’).

52ł��,��ø�,	"�95/6557BCRZKR’BCRZK,�"ª��)3(541,546)1997(,ø�ª��	�F�
������œ��������æØ����ªøØœø��Æ	�,�ºŒ��Æ	:"�œ����œ�Ø�ø��øØÆ��º�Øœ
�
Æ��ÆØ��ø�F:æº�������œø��æ����������Ø�æØø�Ø��º�Øœ��Æ��æØ�
���ªøØœø���	ł	ł."

53ł��,��ø�,œ�"ø09-50580,�	Ø��"ø17,øÆ��œ���ªØ���ł�Æ�œø���Øøø����
��Øø����ł�
Øł�øØ���łÆªØ�Ø������œ��ÆªØ�Ø����Øº��������œ�łº�ø.�æØA

��Øø�ø�º�œ��-�	Ł�œZ��ø�,	���	ª��æ�œ�œø���Ø,	�	�F�Ø�Øæ�Ø�	�ª.
Æ��øł���F�œ�æØ���	�F�œÆ�ł��œ-�ÆłØœ,���F�œ�ł�ŁłØ��ªØø	�-�Ø��Øœ�
��Æ�	�œø����ø���Æ�-���
���œø�������œ������œłº�ø.��ø�,œø���Ø
��ø���Ø
���ł��œ�ø���Æ��œø�������ł�Øø��Ø���ªøF�øÆ�����œłº�ø.
ºŒ
œø���Ø��ø���Ø���ł��œ�ø���ø�.ł��Æ�ł�Æ�:Redlin v. Redlin, 436

N.W.2d 5, 8 (N.D. 1989) (‘‘In discerning whether an amount paid by one spouse

to the other is a property division or spousal support, several factors must be con-

sidered. Factors which may indicate that the payments are distributions of

property include: payments that do not terminate after the obligee dies... payments

that continue even after obligee remarries... excluding the payments in controversy,

a large disparity in the property divided which is otherwise unexplained...

payments that do not terminate on the obligor’s death... In addition... security for

payment may tend to indicate property distribution since deferred-property

payments are dischargeable in bankruptcy, unlike spousal-support payments’’).

Æ�ØA��Æ	ÆØœ-��ø�ŁºØœø���Ø�����œ��Øø�Æ	Æ�łÆØŁ��ł���Ø��øÆØ�����œ,
�������œłº�ø,�	�-º��Øœ�Ø�øØ��Ø.ł��:In reMarriage of Johnson, 781 N.W.2d

553 (Iowa 2010).�	��œ��œ,ÆAØł
’Ø�Ø��Æ	ÆØœ-��ø�ŁºØœø���Ø�ł�Ø�œ�ÆØŁ��
�ł���Øø���Øø��Ø���øÆØ�����œ�Øø�,��º���ØæœF��	�Øø��Ø�.ł��:McCoy

v. McCoy, 687 S.E.2d 82 (Va. Ct. App. 2010).

54ł��:Snow v. England (In re Marriage of Snow), 862 N.E.2d 664, 667-68
(Ind. 2007))����:	�F�Marriage of Snow(.

55ł��:Robert H. Mnookin & Lewis Kornhauser, Bargaining in the Shadow of
the Law: The Case of Divorce, 88 YALE L.J. 950, 960-63 (1979).



.2FEKQFRGZPJKCKFZBGK

�ª	œØ,�Ø����º���Æœł�æº�Ø
Øł�øØ��æºæ�ºØ
Øł�øØ��ł��œ���
�	Ø��œØ�º	Ø��œ��øº�œœ�Œ�œ���øł�œ�ø��œ�Æ	œØª,��ª
Øæ�,����
��ł�	Ø��œØ�º	Ø��œø�Ø����øº�œœ�Œø�Ø�œ���øł�œ�ø��œ�Æ	œØª,
��ØªŒ
Øæ�.º�øØ��ØÆ��œ�	Ø��œ��æº���ł�
ł�łøØ��ØÆ	Ø��œØ�
���ł�œ,Æ�Ø�œ�ºł�º�œÆŁÆ�ł������.º���
����øØ��Ø������œ���ł�ł��œ
�œ�æº�Ø�
Øł�øØº	æ�œ-�ÆØ��º�º�Øœ56.�æªłØ�łº�ø������œ��Øø�
	ø�F��ø�Ø		�øØ	�ł��Æ�œÆ�����œ�Ø�ª,����Œ.�º�,ÆøØŁ�œ�ø�Ł
ø���œ�Æ	ÆØœ-��ø�ŁºØ���ł��ØøøØ��ØÆ�æØÆ�œØ�ÆØ��øØ��Ø
Æ����œ
�łº�ø�	Ø�œ�łº�ø�º�ºł�º���	�łÆœÆ	Ø�œ������œ57.��æ�	�ºŒ,�
��ªªØ�æºØ����	�Ø��	���œ��º�œ�ø��œ�œ��æºÆ��ł�ø�øØ��Ø
Æ�æØÆ�œ,	�ÆœØ-��ø�Ł��º��œ�Ø���
ÆØ�æ�����œ�łº�ø58.º��-º�,�
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56���œØŁ	��º��Æ��ª��æ�Ø-�ªØ�,�Œł�ºœ�Øº�Æª�FœœÆØ	��ÆØŁ���æº,���
�øØ��Ø�����œ,�º�ł�Æ��ł�øÆ��œ�FÆ
Æł�ø���Øø�æº�ø�000,1ø"��ªØ
��ªøÆ�øŒº�Ø�Ø�F�,��ø�œ�æ��Ø��º����œłº�ø,���º��	�Æª�ø�Ø�œø��
�����œ�Øø����ł
Øł�øØ.�ºŒ���łÆœ�"ø)�ø���œ"�(03/14141VNGRKR’VNGRK\,
�æ’50)��łæÆ�Æ�,27.3.2012(:"�Ø���œ	��ºŒøæ	Ø�œø����ªøØ��Øø��Ø��
�����ÆØ�æ�æ	Ø�Øłº�øÆ�æº.�ª�ÆłÆæ	Ø�Ø�ø��ÆØ��Ø���øł�œ��œ��œæ	Ø�
������œ�Øœłæ	Ø�Ø��æº.��������,ÆØŁ��æ	Ø�������œ�/�����œœ��ł����º�
œ�º��œ��æºº������łøæ	Ø����Ø���œøœØœø	�Ø��ø	���æºº���."º�ł��
œ�"ø09/50580,�	Ø��"ø17,øÆ��ª�œ�œÆØ	��ÆØŁ�������œ�Øø����ł
Øł�øØ��
�����Ø�����œœ.Æø�œ1989�œ�FÆ�œ�Æ	,Æ�æºø�ØÆ�œ���ø��æ�-ªØ�,�ø�
��œÆ	œ�����œÆ�øŒº�Ø�Ø�F�.Æ�æº��Æ	ºØ��Ø�ÆF�æ�ł����Øø�œØ�ø�
���̄ł��œ�Ø�	
Æł��łøØª�
��ł�æœ�Æ�øŒø��øø�Ø.��æ�ºØæØA
�œø��º�Ø�Æ
�ªØ�Ø������œ��º�Ø�Æ�ªØ�Ø����Ø�����łºÆ,�ŒÆ�æØÆ�œ���ł��º���æA
�ºªØ�
�����œ.��ØºŒ,	�-��œ�ÆŁ�������Øœ�œ��Ø�Æ,Øø�	��ªÆø��øœœ��Ø�ø���ºœYO
)	"�83/442YOR’YO,�"ª��)1(767)1984((�	�F���º�œøØ��Ø�æØÆ�œ���œØ.�œ�Æ	��
	�ªÆºŒ.ÆØœ-��ø�Ł��æØ�ºØ
��ª�ÆłÆ�Ø�Æ���Ø,ªØ��œÆØ	���Øª��œ.

57ł��,��ø�:Lau Hui Sing v. Wong Chuo Yong, [2008] 5 M.L.J. 846, 853 (Malay.)

(‘‘There are one or two exceptions to the ‘clean break’ concept. For example,

a consent order for a property settlement is a final order. However, if a con-

sent order is inextricably interwoven with a maintenance order, the court has

discretion to amend it’’).º�ł��:Dewbrew v. Dewbrew, 849 N.E.2d 636, 646

(Ind. Ct. App. 2006).

58ł��,��ø�:Vossberg v. Vossberg, Ohio App. 2408 LEXIS 2285 (2005)

(‘‘When a husband and wife agreed to a post-decree modification of the property

distribution in their divorce, it was error for a trial court to refuse to enforce the



ÆØœ-��ø�Łø��ł�	���Æ�æØ�œ�����łØœ�œ��º�œ�ø��œÆ	œØª�œ����œ
�łº�ø,��Ø���łø�Ø�	ø�œº���ø�ª�ÆłÆ	Ø��łº�øØœ59.

ÆøØŁ��Øøł��Øœ,
º	�F�ø��ªØ�Ø�œ�ø�ŁØœ��ł�ŁØÆØœ,Øø�Æ����
�Ø�����æA
�œ�	Ø���łº�øØœº	Ø����øºœœ�Œ�œ���øł�œ�ª��Æ�ø�Æ
	�ł�œøØ��ØÆ�æØÆ�œ60.��øł�œ�øØ��Ø	ø�Ø��ø�ø"��
����
����Ø�Ø",
���æ�Œ�œ���łŒÆœ�Ø�œøØ��Ø��Ø�Ø��.��Ø��F�æŒºŒ
���łŒÆ��Ø�œ
	łÆØ��ÆŁ�œ��œ�œ�Ø�œ.�	œ�Æ�-���
��Æ�ø�ª��ø�ÆÆ	Ø����ø���
�øØ��Ø�æØÆ�œ,ª�
�œ�����œ�Ø�ªØ,F��	��	ø�œº�Z�����	łØ�ø�Æ
�	�FÆŁłØ	ø�º�Z��øøø�ªÆłØ�ÆØ��ªØ�����ł
Æ	Ø���łº�øØœ.
��
����
����Ø�Ø��	ªØ�	����
���ø�œ�Ø�œ�øØ��Ø��	łÆ�œ.���FŁØÆ
����	ªØ��Ø���łØ,�ÆºŒØ�ł��œæØ��æºæ�ŒÆ�æºÆæØÆ�Æ�ł�ø��.º��Æ�,
�Ø����ł�A�ŁØÆº����łØ,ø�łØØø��ø���łØøÆ��Ø�º��łº�ø����,
��łØøÆ��łº�ø������Ø�Ø�����ø�ÆØ,���Æœ��ł�������œ,�	�ª.

���ŁØ	��ø���ł����Ø
����º�øÆ��łØøÆ��	Ø��œ���øº�œ
�	�łÆ�œÆ	Ø���łº�øØœ,Øø���øłøØ��Ø
Æ�����ł���.ŁØ	��������
Æ��ł�Ł�Æ�Ø�œł,�ÆAª�Ø��
�œØ�œł,ÆØ���Ø�ŁłæØ�ø��Ø��F�ØÆªØ�Ø
��ø�����øł��Ø���Æ��Æ���º�Ø,øÆ�	Ø��œ�
Øł�øØ�Æ�œł�œZ����
�æe�
�œº	Ø��œ��øº�œ��Øœ��œ�øØ��Ø	º�øØ��Ø�æØÆ�œ���œØ,�����
�æe�
�œº	Ø��œæ��Ø�œø�Ø���Øœ��œ�øØ��Øº��.
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modification on the grounds that the trial court had no jurisdiction because,

while the trial court could not modify the property division, the parties could,

and the trial court’s enforcement of such a modification agreed to by the

parties did not violate the principle that the court had no jurisdiction to

modify a property division’’).

59ł��,��ø�,HARWOOD,�	Ø��"ø31,Æ	�’34:‘‘There is one other steadfast rule

recognized by all courts in all states: No part of a court-ordered property

division can later be changed by the court unless the court expressly reserves

the power in the original decree’’.

60��ÆœØ-��ø�ŁÆ�ł��œ-�ÆłØœ�œ	łÆØÆ�æº�Ø�ª-�Øø��Ø�º���Ø�œF�æ�œ�łº�ø.
ł��,��ø�:Osborne v. Osborne, 428 N.E.2d 810, 816 (Mass. 1981),øÆ�æ�Ø
�
��ºł�Æœ���œø��æº�Ø�ª-�Øø��ØÆ���	�œø��øªłØø�œ:)1(��æºØ����
�
�æÆØłÆ��	ª��ºØ��;)2(��æºØ��º�����œ���œøØ��ŁØ�œÆ��	ª��ºØ��;)3(�Ø�
�ª�ÆłÆ�æºø�	�ªª
Øł�øØÆ��ł�Æ�œØ-æÆØł�,ø��Øø��Ø��	����º���Ł	�Ø
ø��ªØ�Ø�œ�ØÆ�łØœ)‘‘so unreasonably encourage divorce as to be unenforceable

on grounds of public policy’’(.
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�	Ø��œ���øº�œ�	�łÆ�œÆ	Ø���łº�øØœ,����øłøØ��Ø
Æ�����ł���.
�������	������ÆØ��łØÆ�Ø�œªF��Ø�œ��Æ�øA�����Æ��FºØ�,
���æł�ª��œ
Æ	�F�����œ�łº�ø,��
Ø	�Æ�́�̃Ø	��øØ���	�ª.Æ��Æ
ªÆłØ���Æ�ø���Ø	��ª��ªø.���ª�Ø��̄	ÆØ��ªØ�����ØŁØÆØø���
Æ����
�ł�ø��ø�����ł�ÆØ��ªØ����ł�ŁØÆØø���
Æ�����ø�Øø�����ł.

��
�������øłøØ��Ø	œØªØ����ºł�Ø��ł�Æø��æØÆ�œ�øœ��œ��łºØ
�œ�œ�Ø,ºØ�
Z�ØøøØ��ł�Æ	Ø�łZ���º����F��Ø��ªø�ªØ�Ø
��ø���ÆØøł��.ºØª�	,�
Øł�øØÆØøł���ª��Ø	�-�Ø�ªØ���ØøØ,���ØºŒ
œ��FÆł����Æ�æº�œø�Æ�Ø-���
.���ł�������,�Æ	Ø�ł���ł����
ø��Æ	�,�Ø-��øł�æF�œ��ØŒ�
Øł�øØ61.	łº��øØ��ŁØœ,ÆØ��ªœØœ
�ÆØ�����,�Ø��Øº�����Æ�	Æ�æ�-ªØ�ºØÆ�Ø-���

ł�øØ.��ØºŒ�œ�F
��	ø��ø�-��œ�ÆØ���ªªØºªØ�æF�œ���ØŒÆ�æº��.����ø�-��œ�
��łºÆ"	�
Æ��Øł",Æ��Æ���ø�FÆØ��
Ø	��æº��,�ºØA�ø	łº��
øØ��ŁØœ�Ø��Øº���º���ł�æF	���ÆØ��œ���ØŒ�ØªØæØ�Æ�Ø
�ª�ł����
ø���ª��ªªØ.�º��	ØœØ,ºªØ"����œ"�œ�æº�œ�Æ	���œ��
Ł,
��Øø��ªłøœ�Aœł	����������œ�Ø�ªØ�ł��F.���ł��Ø�������øł
œÆØ	��øØ��Ø������œ	�ł�œøØ��Ø�æØÆ�œ���œØ62.Æ��œ��Øª�Øø���øł
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61��œ,ÆØ��Øœł,	�-æ�Œ�ºœ�ÆÆªÆłØºª1:"��Ø����œ�����Æ	Ø�Ø�...�ºœÆ��
æ�łkłØœ̧œ��œ�ÆØª��ø̃����ÆØœ�".Æ	�Æ�œºŒ��Æ	œ��ø��Æ�æºœØÆ��œ,�ł�Øª,
�ø���:"�Ø��ª�����Øø��
łø��ø���œ
łøœø��ø�Ø�����ł�����ø���ł����
���Øø�Ø�����Ø�����ł����".�ł��ªÆłØ�œ���ªø,�º�ÆÆ�Ø,
ØŁØ��Ł,	"Æ.º�ł��
ªÆłØ�ł�Æ"Æ�ø��œ�ł�,
Øł�øØ�,�ł�Æ,�º�ø����	ł�Œ,�Æ��	�ł,æØ���ØŁ,
æ	Ø�Ø
�-�.��ł�œ��œ�Æ	��º�Ø�
Æ��œÆ��
	��æØÆ�œ���ªØ��œ
Øł�øØ.ł��
��Ø�Ø
’��Ø�æ��"�
Æ��œ��"�Æ
Øł�øØ�Zœ�����ŁØÆ�"EKRKK[ZBN�37)1974(.ł��
:

M.A. FRIEDMAN, JEWISH MARRIAGE in PALESTINE I (Tel Aviv & New York 1980);
Ø�Ø��ø’����"�
���ªø�Æ��
	��Ø��æ�Ø-ªØ�ø�
Øł�øØ�:øØ���Ø�ªØ�Ø�œ���ł
	�ł���œ��ø�Ł�	ÆłØ����Ø�Øæ�ª"PIYZKP[VJº�609,613)2005(.�Ø�Ø�œ�Ø�
łÆ��
łø����ł�
����œ�ł������łæø��Ø��Ø-��øł�
łø�Øø�	�-º�ł��,
�ÆºŒ�øA��œ�	�ª�ø���Øø����ø���Øø.

62ł��Ø��F�ºØÆœØ-��ø�Ł���øłØ�����Æ�Ø��	��	œÆØ	��øØ��ØøØ	�ł�����œ,
�Œ��øØ���ª	�œÆØ	��ÆØŁ���æº
Øł�øØÆŁ	������łœø�	�ø��º�F�,��



�º��ł���
���øØ��Ø
Æ	Ø��œª�
�œ�	Ø���łº�øØœ�ºł�º�œÆ	Ø��œ
��Øœ��œ�øØ��Ø)�����œ�Ø�ªØ���ø��łœ(.

ºªØ������œ��Ø����ł��Ø,�Æ�ø���Ø	��ª��ªø,�ŒÆŁł��Ø
��Æ�ø
�	��ª	����ª��ø�Æ�ÆÆØæ�æ�.���ł��ª��ª�ø���æØ��ÆØøł���œ�Æ�
ł�øÆł�łºØ����æ�Łø�"��AØ����Ø")guidelines(ø��æªÆ�ł��œ-
�ÆłØœ�
Ø	��ºÆł�øØŁœ��ø�Ł�Øøł��Øœ���øłøÆ�.�º��,��AØ����Ø
�Øøł��F����Æ	�Æ��Ø��,��º��ø�øØŁ��Øøł��Øœº����	ªF��ªØ��ØøØ,
������æ���œ�Æ�	�œ,���ÆœØ-��ø�Ł���ł�F�Øœ������ºÆłº��Ø
���æ���œºØ�ª����ŒªØ�	łŁØ��Ø�����æ��ø��øł�	Æ�ª�Øœ�Æø
ł�63.
ºA�œØÆ	Ø�ł�"�����œ-�æ�"���"�����œ-��Ø�Ø��",�øł���º���ºÆł
����ªœ�łºØ�ªæÆ�æØ���Øøł��Øœ64.�ªÆł���Æ�æØ�œÆØœ-�ø�Ł����Ø
ø�Æ	�æº�ø�150,1ø"��ºØæ�Ø�����œØ�ø�Ø�ª��ª65.º	Æ�ł����Øœ��
�æØ��ø	ªº���œ�æº���	�Øª���œ�	�250,1ø"�,66�º	Æ�ł�����æ�
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��ª	œ�ø��ŁØ��æº�º��œ�Æ�Æ	�Æ�œ�ł�����Æ��œ�
Ł.ºŒ,��ø�,���ł
Æœ�"ø)�ø���º"æ(07/23761B.B.R’B.B.,�æ’28)��łæÆ�Æ�,20.10.2010(:"�Ł�
�ø�	�œØÆØ�œł��Ł�º���ł	���Æ�ø�ÆŁ��æº�������œ	�ø������œº�F�,
��º���ØŒ��Øø�ł���ºł���º����œ��Ø��ªœø�Ø�æØÆ�Ø��
,øº�ªłŒ�	�����ªœ
ºØ�	ØœØ��º��ª�Aœł�Øœ�łØ��Ø���ø�	�œF	���œ����œ�Øł�œ����øœ�łł
��øł�Øø��Ø��Æ���
�,)�.�.90/4504,HYKQR’HYKQ(."

63ł��,��ø�,�œ����Ł��Æ��,��œ��ØłÆ�œ,�øłº�-º����œF�æœ���æ���œ
�Æ�	�œ��	ø�:œ�"ø)�ø���œ"�(13-04-32604E’)YJKQ(R’VNGRK,�æ’41)��łæ
Æ�Æ�,26.2.2014(:"���,��æØ��������Æ	�ł��’�æØ�œ�Ø�Ø��’Æ
�Æ�ø�400,1}
���ªø,����æØ�����Øœ��ºø�œF���Ø���ł�Øø�ł��æº)	�"ø10-10-20511
)��łæÆ�Æ�,�Ø�4.4.13((�Æ��	ª�Øø�ł��æº,’�æØ�œ��Ø�Ø��’���ªøØœ	�ª�	�º-

250,1}�Ø�ª.ÆøØ�Æ���º���Ø�æº�������œ	Æ�ł�æ�łØ�ªØ�Ø���º���ø��æ�ł
�Ø�ªØÆæº�������œ	Æ�łØ�ª��ª)	"�87/552�łª�’�łª,�"ª�Æ)3(599(�ÆøØ�Æ
�	�ł���œ�æ�œ�ø��Øœ����œœ,�łØø�æØ�œ�Ø�Ø��Æ	Æ�łø��ø�Ø�ªØ�Fœ�Æœ��
�æº���Æ�	Æ�æº..."

64ł��,��ø�,�œ�øØ��øÆ����"������łæ��œ"Æ��øł��Æœ�"ø07/23761,�	Ø��"ø
62,�æ’10:"������łæ��œ���,ºØøØ	�ł�����œ�Ø�Ø��Ø��ŁØ�	��ª	�º-250,1ø"����
łºØÆ��ª�ł)ł���	�Ø���,	"�02/1895	�Ø�Æ�	�Ø,�º�	"�)Øł�ø�Ø(04/525	�Ø�
Ø.Æ.�’�.Æ.(.ºŒ
���
��æ��øØ	�ł�ª�łø�ø�Ø�ŁØ�ØÆøØ	�łø�º-40�����œ�Œ
ª�Ø�øºØł�œ��ø���Ø."

65ÆÆł"	)����Øœ"�(02/1895C’K’R’C’R’,�æ’ª)��łæÆ�Æ�,20.1.2003(��Æ	ºØ
"�łºØ��ºł�Fø��ŁØ�ø�Ø�ª�łøØł�Ø�œ���łŁ�œ�ø�ÆØªØ	��º��Øœ�øØ��ŁØœ,
	��ªØ	�æŒø�150,1}��������œ�ª�ł���������œ
�".

66ł���	Ø��"ø.64



�Øœ���æØ������Øœø�Æ	�ºØØø�	ªº��œ�æº��-400,1ø"�67.��æØ��
Æ	łº��œ����º�œZÆœØ-��ø�Ł�	�F�Ø�ø���Z�œFøł���Ø	ªº����,
��Ø�ºØ�º�	Ł�æ�-ªØ�ÆÆØœ-��ø�Ł�	�F�Ø�ø���ø�Ø���œF�æ����ªœæ�
��,��Æ���Ł�����łØœ��ÆØ	œ�����œ���Æ���Ł���ø��œ�œ��ÆØ	�
����łØœÆœÆØ	���
ª��������œ�.

Æ��øł��ł��Ø��F��œEGIFGGTEFNCIKR\RG[BPHGRG\FKNEKOCK[ZBN68.
�	ª���,ø�ºœ�ÆºØ��Ø"�	ªœøØ���"	�-øØ�øÆ-�ł�øø���ł��’���æ
øØ���,���Ø����ŁØ�Æ����øA�	�ø�Ø���łØ�œ����ØÆ�œ�œ�Øº�
�º�º�ØœÆØ�ª69.ªłØø���œ���œ�œ�øØ��F��ÆłœFø���Æª��æØ
��øº����œ	æ���ÆØøł��,��œ�øœ�Æ�œ��
�Æłœø��øØÆ�	łº�œ���.
	�-º��Ø�ºØ���������
�ł�œºØ��Æ��º�º�Øø������œ���ø�
��Æ.�A	ª�æÆł�ºØ��Æœ���łØ�Ø���Æ���ł�Øœ,�	�-º��º�œ�Ø�ª
�œ�Øº�º�º�Øœ�Ø�����ł���Ø�œ�ø�ł��ªØ�Ø��	�ª��ØøØ70.	�-º����Ø��
�A	ª��Æææ�œ�����œ�Ø�ªØ	���æ��º�º�Øœ�Æ�	�,øœœÆææ	��º�æ�œ
���łØ�	��øŒ����ø�Ø�ªø������º���ł����ł�.������ª����æŁł�Ø,
��A	ª����Ø����Æ��71.��æ����ł�Øœ�����Æ�œÆ�ªØ��œ�	łÆØ�œ,�º��Æ�
�Ø��º�����ªØ��ØøØ.

��łºØÆ�ł�ø��ØÆ�Øø�Æ
�Æ��œ�Øº��º�º�Øœ����º�æœ��ø�œ�œø�
���łØ.ºªØ��øÆ�Ø�ÆØ����łØ�ªłø�ø�Æ��	����ł����ł�œ����
Æª�Ø�œ�Øº��º�º�ØœÆØ�ª,���ª����æŁł�Ø�ÆØ�Æ�øÆ���łºØÆ���œØ
��æ�Z�����Ø�æØø�º���ł�Æ�����œÆ	Æ�ł�ŁØ���Æ��	�ÆØ�ªØ,
Æ�œ���æ�ł��Ø��œøÆ�����Fœ�œ�ø
�œ�72.Æº����Øœł���Ø
�ª��,�Æ�œ�øÆÆøØ���-ª	œ�ø�ÆØœ-��ø�Ł,�A	ª����Ø��
��Æ�	
��æ����Øª���	łºœ�œ�Øº��º�º�Øœ,�Æ�Ø��ÆªØ�ÆØ�
Ø��Øø��Ø,��
øÆ�Ø�œ��ø�Ł��øA����ªœºØÆ�ªØ��œłÆ�œØ�ªØ�œÆ
łØ�º�Ø
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67ł��	�"ø)�ø���œ"�(10-10-20511VNGRKR’BNPGRKZYJKQ)��łæÆ�Æ�,4.4.2013(.

68EGIGTE\[KVPQ,�	Ø��"ø.2

69ø,Æ	�’55��Ø�Œ.�ÆØ	����œÆææœ	�æ’27)2(�����ÆªÆł�º�Ø�œ�Ø�ª,º"�31,221
)��œ����œØ��Æ-1989()��øłł���º�æ��œ���Æ-1991(:"���łØ�Ø�ª�����łØ
���ł�Ø�����łØ�œ�ł�ø��Øœ��ÆŁØ�,ºº�ø���øłØØº��œ����	Ø��ºæ�F,
�œœ��Ø���Ø���ªłøØ��œ�œ��œ�Ø�ª."

70ø,Æ	�’.57

71ø,Æ	�’.59

72ø,Æ	�’.63



�œ�Øº�º�º�Øœ
Æ���Ø�œł�����Øœ�œ�Ø�ªØ�	ØłØ,�œ�Œ����ø��łºØ�
�	��Ø�œ�
Øª��ø��
Æ��ØØ�œł73.��ø�����œ�A	ª�ŁłØ�ø��
Æ��Ø��,�łÆØ��ŁŁ�Æ�æØ�œÆœØ-��ø�Ł�	�F�Ø�ø���,��ł��ø�ÆØŁ��
��Æ�����
ªłØœÆœø���Ø�����œºÆł��øÆœÆ�æ�ł��-�Ł��ÆØ��æ�Ø-�ªØ�
øÆ�����ł�łæ������œ�A	ª�74.

�����œ�	ªœøØ����œF�æ�
���
���Ø	ªº��75.	�-��œ����ÆØ����łŒ
ÆØ	Ø��œ�Æ�øŁ�œø���ØŒ��	łº�ø�øØ	�ł�œ�Øº��º�º�Øœ�ÆØ��ł���
��œ�Ø�œ
�Æ��œ�Øº���æØÆ�œ��øœ��œ,���Ø���A	ª�����Æ�	��	ªØ
	ªº��Ø���Ø,��æœ���Æ�œ���øł�œ��ªªØ�Ł	���øØ��Ø�æØÆ�œł�A�ŁØ.
�A	ª��F��ºØÆ�ªØ��œłÆ�œØø��
���Ø��Ł��ŁFø���ØªØ�œøØ	�ł
�œ�Øº�����łØ��ªªØØ��ł���Ø�,��ÆŁØ�ØÆºŒ�œø�Øłœ	łº��łØ��Ø,
ÆØ��Øœł	�-��œ��æ�Œ�œ���łŒÆÆØ��	�	łº����ªøœ�����	�	�Æø�
���ł���Æ�������œ��ł�º�æ�œØ�ø����ł����ł.Æ�ªØ��œ��ł�œ�	ªº��
���Ł��ŁØ�	ø��ªØø��Æ�œ���œ��Ø��º�æ�œ��
Ø	Ø�łø�Ø�œ��æ.�����
��æ�œ�Ø��ÆØ	œ	ªº��Ø����œ�œ�����æ�Ø�œ)�ł�Æø��øø�Ø(,ºªØ�Aª�
ø�œø��ø��Æ	Æø	œ�	�ª�œ���œ��æØÆ�œ�	ºøAØ�œ.�A	ª�æÆł�ºØ
�øØ���ØØ	Ø��œ�Ø���ª���Ø����ØºØ	ªº��,���ŁÆ���œØł�œ�Ø����Z��œ
�Ł����º��ÆªÆłøØ��Fł�A�ŁFZÆØªØ��ªªØ��	��F�Ø76.���ª�
ø��Ø	�����œFøÆ
	�����œ���,��º�øłØœ�Æ��Æ��Ø��.

.2PGENFPHGRG\FZTKGRKKO-FBVYJKCKKO

�øÆØææ���œ���łŒÆøØ��ØøØ	�ł������œ�ªØœ����,�º��œ�	�Æª�øØø
��	ø�æº�æŁ�ªłŁØ����Æ�Æ�æØ��������œ�Ø�ª,�Æ�øº	œ��œ��ªª	
��łØøÆ��	Ø���łº�øØœ�	�łÆœÆ	Ø��œ���øº�œ����Æ��œ.º���ł,
øØ��ØÆ������ł���œÆ��øØ��Øø�	Ø�œ����œ�łº�ø
�ł	A�77.�º��,�Ø�
�ª�ÆłÆº�œØ�Ø�
Øł�øØ,�ŒØø�æº�Ø
Øł�øØ��-�	ŁØøÆ�	Ø��œ���
�	�łÆ�œ	����œ��Æ��.�	Ø�ł���ÆæØæØ��Øæ�ªØ�łØŒ��Ø�œø	Ø�œ����œ
�łº�ø�Ø�	Ø��æ��Øœ,�øł�Ø���Øœ�œ�øØ��Ø��Ø���Øœ�œ��œªF��œ���łœ.
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73ø,Æ	�’.64

74ł��,��ø�,	�"ø)�ø���œ"�(14-05-1180B’B’R’P’B’)��łæÆ�Æ�,26.3.2015(.

75EGIGTE\[KVPQ,Æ	�’.64

76ø,Æ	�’.65

77ł��,��ø�,�łøœBPKZ,�	Ø��"ø21,�º��łøœZGEQ,�	Ø��"ø.32



���º�øł��ø�����œ�łº�øºł�ŒÆ����	���Æ	Ø��œ��Øœ��œ�øØ��Ø,��Ø
��œ�	Ø�ł��ÆæØæØø��Ø-øØ��ØÆ	Ø�œ����œ�łº�ø	��ª	�Øæ�ªł	�	.ºªØ
��Ø��	��œªF��œ���łœÆæ�
Ø�œłº�øØ�œ,��Ø	��ª�ø��œ��º��"��ª�
������œ�ł	Ø��F")��"��ª�������œ����ŁØÆF"(.�æÆØł.

º�øłÆ�Ø-���
	�łºØ�œ��æªłÆØ�Ø�Z�º���ł,�ł�Æ�ª�ÆłÆ�æº
øÆº�F�,�øł���æ�	�-ØªØ	�łºØ-ªØ����œœ�œ��ı�����ł�œø�ZØ��
	�Ø���
ªØłÆ�æº���æº�������œ�ł	Ø��Øø�Ø�ª���ł��Æ�)�����œ
�Ø�ª(�����æº�������œøÆ�-���
���ª���ł��Æ�)�����œÆ�-���
(.
Æ�æºØ�ª
ø���łø�œºØ����æº��ł��Ø������œ,º���ł,�æº��ł	Ø��Ø.
æº���Ø�łºÆ��	ø��ø�Ø���Ø:�����ªØø��Æ��	��Ø�	Æł�ªØ��ªø
Æ��ªø��ØªØ���ł���ø��ł��Ł�Æœ�Ø�ª���Ł�ÆœÆ�-���
.�������ł
Øø��Æ����œØ�œ��æº,Æ�����ª-�	�Ø,	�-ØªØ�	Æł�ø�łº�ø���ł�
��ø��ł�Æ	Æ�ł�Ø�ª���Æ�-���
��º�Ø������œ.º�øłÆØœ-��ø�ŁØœÆ�ø
Æ	œØª�Æ���øØ��ØÆ�����œ�º���	Ø�����øºœ,��º�øł���ØœÆ�ø�Æ���
����øł��ŁØ���
ØøœÆØ	�	���Øœ������œØ�ÆŁ	��ºØæº�������œ�Ø��
œ���œ����Æ�Æ�æØ��,78ÆØœ-��ø�Ł��ØøA��œøØ	�ł�œø����ªø
��œÆ�øº	œ,��ø���œ��łºØ�Ø�ª�	ºøAF,	øØ	�ł�œø�����ªøØ
��ø��Æ��	�.	�ÆØœ-��ø�ŁØ�Ø���øAœ�œ
�Æ��œø����œÆ�øº	œ
	
�Æ��œø������ø�������œ�ł	Ø��F,�º���Ø��	ø����œ
�œø�����ªøØ�ø�Ł�����œ�łº�øø��	ÆłÆ����Æ�æ
łœ��æº.�
ÆØœ-��ø�ŁØ���ºØæº�������œ�º��łØŒ��øœ��œ,��Øø�Æ�łØŒ��Ø�œ	�
ÆæØææº�������œ�ł	Ø��Ø,���	�ÆæØæ�æº���ø��Æ��	�.����ł�º��

ÆØ�æ��ºł	�œ�ø�ŁØ�œøÆ��ÆØœ-��ø�Ł��Æ	�œæº�������œ,��øł
���łØ��Æ�-���
��ÆÆ�����œ�	ÆØł�Æ�-���
���ł�łØŁØłº�øºªØ�ºæ�œ
�œ��Æ������œø��Æ		�-ØªØÆØœ-��ø�Ł,��øÆØœ-��ø�Ł	�����Æ	
�ÆØ	�œłº�øØ�œº������ł�œºªØ����œ	���æłÆœø��������œ.

��ª���Ø�Æ�łÆ��ł�Ł�Æ�Ø�œłÆ���	�œ�ª�
����łØœ�ŁØœ�Æ��.��Ø�
øÆ�Ø-���
�
Ø	���æººØæº�������œÆ	Æ�łø�ØØ�ªØ����000,4ø"�
Æ�œ��	�ł���œ����Æ�ØÆ�æØ��ºª�	Ø�.	�Ø���F�æº���Æ����
���łøÆ�æº.���æº�������œ�ł	Ø��Ø.Æø�Æ�Æ��Ø�F��Æ�æºÆ�Ø��
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78ł��,��ø�,	"�72/527EGKESGQR’BNQ,�"ªº�)2(20,22)1973(;	"�81/591VGZJGDH
R’VGZJGDH,�"ª��)3(449,453)1982(;	"�82/289EBGCFR’EBGCF,�"ª��)4(625,

628)1982(;	"�82/544IPPKR’IPPK,�"ª��)3(605)1984(.



����Øø��æº���.��ø�,�Ø�F��ºØ000,2ø"�Ø�	Æł��ªØ��ªøÆ��ªø�,
�-000,2�ø��Ø���æ�Ø,����łØ��Ø�œ�ø���Ø
��ªØ��ªøÆ��ªø�,
Øø����Æ�����ª-�	�Ø	�-ØªØ�	Æłœłº�ø���FÆÆ�����œ���ł���ø��ł�.
œÆØ	�	œØªØœø���ŁØ�ÆŁ	��ºØæº�������œ���ªøØ��ø��Æ	Æ�ł��Ø��
	��ªÆøØ	�ł�����œ-�æ�����Æ�,��œÆØ	��øØ��Ø
�Æ�������œ�º��øØ��Ø
ø�œł�ø,œœF�æ������œ�ł	Ø��F)000,4ø"�(,���������œ��ø���Ø
Æ��	��ªØ��ªøÆ��ªø�)000,2ø"�(.��ø�,�ÆØœ-��ø�ŁØ��ØŁºØæº�
������œ�ł��Ø�ø�Ø�Ø�ªØ�æ��Ø�Fø���Ø����000,5ø"�,	�Ø����ł�œ
��FÆ�ø�ł��œ��	łÆØ�������œ�ł	Ø��F)000,4ø"�(������œ��ªøØ
)000,5ø"�(,º���ł,��FÆØ�æØ�000,1ø"�Æ�Æª.ÆØœ-��ø�Ł��Ø�ł�
��FÆ�ø��œ��	łÆØ�œø��������œ��ø��Æ��	�)000,2ø"�(
�œø��������œ��ªø)000,5ø"�(,�ºØA�ø������ł��œ�øÆÆłº�ø
ø��	ÆłÆ	œ��ØŒ�
Øł�øØº�����æªłœ��ø�������œ79.

Æ���	�œ��ª���ÆØœ-��ø�Ł�����Ø��ª���ªøÆ����œ�łº�ø,���
����ºØłÆ�æº���ªÆØ�Æ�Ø-���
��œ�øÆÆ	�Æª�ø����œ�łº�øºł�º�
Æ�����œ�Ø�ª��Æ	Ø��œ���øº�œ��Øœ��œ�øØ��Ø.Ø�ª
ø,ÆœÆØ	���
ª�œ
������œ�º��øØ��ØÆ�æØÆ�œ��øł�Ł	��ºØÆº���ł��œł�øøØ��Ø�Øø
�
���Æœ�æ�œœø��Z������ª�Ø������œ����łF�����
����
Æ�	Æłœłº�ø����?�º�.���Øª�	ºØº�øłÆØœ-��ø�Ł�	łØŒ�œ
�œÆØ	��øØ��Ø,���Æ����œ�	�F����ł�œø�����ªøØ��ø��Æ��	�,
��Æ�ø�ł��œ����	��ªÆæŁ�ªłŁØ��Ø����Æ�œ,��ºæ�
�œ�øØ��Ø
ø�œł�ø.Æ��Æ�Ø�æ�Ø�Øº�œÆØ	��øØ��Ø�Ø��ÆØ	��ªø�ø��œø��
�º���ø�������œ,���ł�Æ�Ø��ø��øØ��Ø�
���.��ØºŒ�ø�ÆøÆØœ-��ø�Ł
ØÆØŁ	��œ�����º���œ,���ØÆ��ł��œ�œø����ø��Æ��	�.
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79��	�������œ�œ�	�ª�ø�Ø����øłœÆØ	����Ł�œ�����œ���Æ��łØ�Ø���F,
øº�º�øł����łºØÆ������œ��	ÆłÆ�����ª-�	�Ø,œ�Ø�Æ	Ø��
���œ�ł	Ø��Øœ
��Æ�ø��Ł��,øº�Fœº�ø�łºØÆ��ª-�	�ØÆ��Æ�.ªÆł���º��Æ�Ø��ª���łø�Ø�ª
���Æ���ª.	��œ,���œØ���Ł�øÆ��œ�Æ��œÆØ	�����łª�Ø�ª�ł��A�Ø
øø�����ł�ø�ØªØ��Zł��œ�"ø)�ø���œ"�(12-12-59153B.Y.R’\.Y.)��łæ
Æ�Æ�,10.8.2014(.
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���ª�����	Ø��	Æ����ł��Ø���ª��œªF��œ���łœÆ��ø�����œ�łº�ø.
���Øø��ł	���Ø�������łØøÆ�Ø-���
	Ø�Æ�ÆØ�Ø�Æ����œØ�œ��æº.���

���øł��ªªØ���ø
ª��Ø�œłÆ�Ø�����ø�-��œ�Æ�æº�
Øł�øØ,�Æ�Ø
��ø�øø��ÆØœ-��ø�ŁØœ	�Æ	œØª���æªłØø��æº��ÆØ�Ø�.Æ�-���

��FÆÆ�����œ�Ø�ªØ��Æ�����œÆ�-���
Ø�º�,�����æłºæ�Ø�����Ø,
���Øł�œœø��������œ������Æ�łØŁØ�łº�øøØøÆØªØ�,�Æ�Ø��ø�ø
ø��ÆØœ-��ø�Ł��Øł��ÆºŒÆ	œØªœø�������œ.��ª���	ø�Ø
����	
�œœ�Ø�œ�øØ��Ø��Ø�Ø��,�øł�����œ,ÆØ��Øœł,ºœ�������øøø��ÆØœ-
��ø�ŁØœ	�����Ø�øØÆ�œ�	Æłœ�łº�øº����œø��������œ80.

��ª���	ªØ�
Æ�ØÆŁø�øØ��ł	łºø��ºæØ��ø���.�ÆØœ-��ø�Ł
F��	���ºØłÆ�	Æłœ�łØŁØ�łº�øº����œø��������œ,ØºłØ��ªÆł�œ
��ªªØ��º�ł�œłº�ø��ø��œØ���œ����ºªØ�ø������œ��ªøF
Æœø��ø�Ł�������.�ºØłœ�ºæØÆ���Œ��ØŒ�
Øł�øØ�Ø��łA�Øœ	�-�Ø-
ł�Æ��ø���.�	łŒø�Øœ���ºæØ��ø���Æ�æØÆ�œ������Œ�	łº��ł
Ø�ÆØ�
�����ł������ºł�ł���.��ª�������œ�ł	Ø��F���	�œ���łŒÆ�ºØłœ
��ºæØ���œØł�œ��ºæÆœ�Œ�ºæØ��ø���.��ª���ÆAª�ØØø��ł	�	łŒ
��ºæØÆ��ł�Ł�Æ�Ø�œł��øł�ºØłœÆ���Œ�
Øł�øØ.��ºł�Æ�	Æł�œ
łº�øØ�œ��Æœø���Ø���º����œø����Æ������œ	ø�Ø�����	�Æ�Ø-���

Æ���Œ	Ø��Æ�ø��æº�
Øł�øØ.ºŒ,��ø�,�œ�ÆŁ�œ��æØ��Æø����
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80����øœ�	�F�ł���œ�ªØ��Æœ�"ø12-08-6935,�	Ø��"ø.39ÆØœ-��ø�Ł�Øøł
�æºÆØ���ªªØø�Æ	ºŒ:"��ªªØ�æºØ�ØºØÆº����æØª�ł�
Ł,�Æ	��œ�FÆ
�łº�øªØł��øØ��ø��Øø���Ø�ªØ...ÆøAØø�	ª���Ø�œł���æŒø�000,120
ø"�...��ªªØ�æºØ�ØºØ�ªØł�œłøÆ�øºœłØø����ł�	Ø�Æ����ºª����:
��º�Ø�œÆªØł�Fłø��Æ���ØøAØÆØ���Øø��ÆØ�ø��øœ�Ø�ªØÆ����ºª����:
ø��Øø�œ�Ø�Æ	�Øø�%50���º�Ø�œÆªØł���Øœł�Æ
�Æ�ø�%36œØłø	�ø
ø��øœ�Ø�ªØÆ���ØøAØ...łºØøœ�ªØł���A�œø���ØªØ��,ø������ª�ł
�Ø�ªØ	ª�����œ��18ø�Ø��æØ��Ø��ªØ��œØº��F,�º�,��Ø���	ª�����ł
�ÆØ��ø�F")ø,�æ’10(.ÆØœ-��ø�Ł��øØŒ����łºØØø��ÆØŁÆæ�
Ø���Æł�Ø
��ºœł�ø��ªø)	"�90/2626ZB[IGE[R’ZB[IGE[,�"ª��)3(205)1992((,
ø��Ø�"œø����ª�ł�Ø���FÆ��Ø	ø�œÆœø��	ØœØ.Øº�����
��ł�	�ł�
ØªØ
Æ�Øœ�ł��FÆÆ�����œ	�ø	�łº-%10�����Æ�ª�ł�ÆºŒ���œØªØ��Æœ�...�����łŒ
Æ�ł	��œø���Ø	ØœF")ø,�æ’105Z106(.�Ł	�Ø,Øø��ł�ØÆ�æªł������Ø����ł�
	���Æœ��ª�ł,ºØ�	�º��œø��������œ,º�Øø�Øł	Æ	�F�BPKZ,�	Ø��"ø.21



��ºØłÆœø���Ø�øº�œ�º������Æœ��ª�ł�Ø�Æ	FœØœÆ	Ø�F81.Æ�œ�
���ª�ø��	œØ,�ŒÆł�ł���ºØœø���Ø��øº�œ�ø��ªØł�øÆ�
łØ�Ø�ªØ
Æ�ØÆ���œø��ª�Ø�øºØł�œ�º����œø���Ø��ª�ł,��Ø������œ�ÆŁ�œ
Æ	�F�.Æ��łØøÆ���øº�œ�
Æ����ª�Ø�øºØł�œ�ł��F,Øø�����ºØł
ÆºŒ
º����ª�Ø������œ,���ł�ºœ��Ø��œø���Ø��ª�ł.�Ø-�ºł�Æœø���Ø
��øº�œ�º����ª�Ø������œœ�ÆØ��ºŒø��œØ��ı�øº�łªØł�Æ���
�ł�ºø�Æ	�łœ�øº�œ�øœø��Æ����	�-ØªØ��FÆÆ�����œ�Æ�ª�ł.

��ª����º���ł��Ø
Æ�ØÆŁ��Øæ�Ø.æº�������œ�ł	Ø��ØÆ�æº�
Øł�øØ
���øØ��̇k��œ�ø�������œÆ�Øº�F��æ�ł�A�ŁF,���ł��œø��
���ªøØ��ø��Æ��	�.���FÆÆ�����œ�Øœł	�����Æłº�øÆœ��ł�
�øØ	�ł�����œ���ŒØ�œł,�FÆØ��ÆØ���œÆ�øÆ�����łŒ�Øø�ÆØ��æº���
�œø��������œ.æº���Æº���œ�,º���ł������œ�ł	Ø��F,���ø���ł
��Ø�œ���º���º�æœ�����º�œ�Æ���ª�œ��Øº�Ø��œ�Ø��œ.ºŒ,��ø�,���ªœ
�æ�º�æ���Æ	œºØ
ł�ø���ł�ª��ø�Æ	Æ�łº�º�œØ�ªØ�Zº���ł,
�ø�ª�Ø�����œØ�ªØÆ	Æ�łØ�ªØ�Z�º�Ø��Æ����ªœ�Øº�Øø�œØœ��æ
�º�æ�	ªøØ�ªØ��
Ø	Ø�
Ø�Æ
ł�œ82.���FÆÆ�����œ�Øœł	����
ª��
�łº�ø�	ªø�����Øł�œº�œø�������œØ�,�Ø�æØÆ�ø���ł��ÆºŒ
œø�������œ�º�ªÆł�	�F����º���œ�Æ��œ����ªœ�Øº�Øø�œØœÆ�æ
�º�æ�.���Øœ������ª�œØ�œł��øł�ºł�ł�Ææº���ø��Æ����ø�Ł�
œ�Œ�œ	���œ��	æ�����ØœØœÆØ�Æ�Ø-���
83.

��øł�œ��æ�œ��œ��ªª�œ	�Ø�æØ��ªªFÆØ�	Ø�œ����œ�łº�ø
�	Ø��œ���øº�œ�Ø�Æ���	�œ�æº���łøÆØ���ªªØ��łø�ªØ����ªø
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81ł���	Ø��Øª�"ø40Z.43

82æ’40)Æ()2(����ªœ�æ�º�æ�.Æ����ª���,	�-�Øæ’40)�(����ªœ�æ�º�æ�,
ł�ø
�øł�œ�œ�ø�Æ�Œ�ø�	ªF�ª�Ø�����œ�Æ�-��
��ø	Æł)ª�Ø�����œ�Øø�(�º�Ø
��Æ����ªœ�Øº�Øø�œØœ��æ�º�æ�.

83	�F���Øæ�Øł�A�ŁØ
�øØŁ����łØ��Øœ.Æ�œ��øØŁœ��Øæ�Ø��ªł�Øœ,�����œÆ�-
���
���ºØ��º�æœ�ø���ø�,���Æ��łØŒ�ø�	�Ø��æ:I.R.C. §§ 71, 215

(1982).�	��œ��œ,�����œ�Ø�ªØ�Ø����ºØ��º�æœ��ø�,���Æ��Ø���FÆ
Æœø���æ.º�øłÆ�-���
��ø��łAØ�Ø�œł��øłÆ�-���
���Æ�Æ�����ø�	�œØZ
��æ�ø�Ø�Ø�Ø��Ø�Ø��Ø	�-ØªØ�
ªłœ�ºæ�Øº�����œÆ�-���
.œ���œ��æ���łØ��Ø�œ
Æ��øłø�Ø�æØ�ø���)æ’421Z425�-Deficit Reduction Act of 1984, Pub. L. No.

98-369, 98 Stat. 494, 793-804 (1984)(�
ªØł���ªø�œ�æŁ�ªłŁ��ªł�Ø���łŒ
��ÆØ	��Ø��œø��F�øÆ�����œÆ�-��
��Ø��F�øÆ�����œØ�ªØ.���Æ����
æØø
	ªF���ªªØ���ø�ø�	�œØÆ�ÆØ	œ���Ø�œø��.




Æ����œ�łº�øÆ��ł�ø�øØ��ØÆ�æØÆ�œ.Æ��ł���ª�Æ	ÆØœ-��ø�ŁºØ
œø��øø��º��������œ�łº�ø�Øœ��øØ��Ø�ºŒ��æºÆœ�Ø����ØœÆØ�
��ªªØ84.æÆ�ł�ØºØ	ªøœœ�Æ���	œØª�	Ø�,ÆØ�	�-ØªØ��æØ���ÆØ�	�-ØªØ
������,Ł�ÆØ�Ø�ø�æº�Ø�
Øł�øØØºØ��œ�Ø��Æ�Øø�ł��œ���øł�œ
�ø��œÆ	œØª
�œ	Ø�œ����œ�łº�ø.º�øłæº�������œ���Œ�����Æ�
	�Æ��łœ�����æº�����Æ�Æ�����łº�ø,Øø�����œ��œ��œÆºŒ
ø
����œ�łº�øœ�º���øœ��œÆ	œØªº��Ø�œøØœÆ�øøØ��ØÆ
�Æ�
������œ.ÆœØ-��ø�Ł���łØ��º��œ�Ø�º��º������æºÆØ���ªªØ.Øø
��F�ºØ�Ø-��øł��œ��ªª	��	�łÆ�œ���ªªØ�œÆØ�	Ø�œ����œ�łº�ø
�	Ø��œ���øº�œÆ���	�œœ�Ø����łøœÆ�æº�
Øł�øØø�����œ�Ø�ª��
Ø�Ø��ø��Ø��œªF��œ��æ�œ��øØ��Ø.ÆœØ-��ø�Ł�Ø���º�ØÆªłŒ-º��
œ�Ø�º��,�ºŒ�º�ł��Ø,�ºØA�ø�Ø�	������
�	ÆŁ�Æœ�ø��Ø�ª.

�	ªœøØ�����	æ��Ææ�
Ø�ø�	�ØœØº��,�Œ�Ł	�Ø�Øœ������
Æ�����œØ�œ�Øº��æ�Ø�œ���ª�ø��	œØ.�A	ª�æÆł�ºØ�Ø-��øł��œ��œ
	��Ø�œ�
Øª��ø��Ø�ª�ł�œ���Ø����øØœø��ø��œ�.��ØºŒº�	�ª
	��ªœ��º�œ���łØ�º�æ���Ł��Ø��ØœZØ�Ø����ł��øłØ�Ø�Z�Ø�
��ª����œ	�����,ø�łØ�Ø��ø�Ø	�Æ����ØøØł	�ł�œ��Fø��Ø�ª.
	�-º����Ø���A	ª��ł��œ�œ	��œ�
�łØ�ø���ł�ÆªØł�øÆÆ	��œ���
ÆªØłœ��
�łØø�Æ�Ø-���
��Øæ	Ø�40��������ł�	Ø�,�œøº"Ł-1969,
º�º�æ�ø���œ���ł�85.�Ł	�Ø,���Ø��Æł�Æ���łØ��	Æł�łº�øØø���ł
��	�æ�Æ�������Øœ�ªØł�ø���Æ,��FÆÆ�����œØ�ªØ�,Øł���œ�
�łØ��
ÆÆØœ��
�łØº�º�æ�ø���œ���ł�,�Ø��Øœ�ÆºŒ�œ������œ���øœØ	�
��Æ.ØøÆºŒ�ø����œ�łÆ�ł	Ø��ø��Ø���Øı	�Ø�Æ���ł��.

��Øæł��Æ��ª��	�ıÆºŒø��������Æ	Ø�ł�øØ���-ª	œ�ø�ÆØœ-
��ø�Ł.��øø���øÆØœ-��ø�Ł,��	��F�ºº����
ªØ��œ�����œ�Ø�ªØ,
Ø��łºØ���Łœ��Ø��	Æł�łº�øø��	ÆłÆ����.º���ł,�����ª�ÆØœ-
��ø�Ł��œF�æ������œ�ł	Ø��Fº��ł	Ø��Æ�Æª���œ	���,��øØ��Øł
��œ����œ����œ�ł
Ø��øÆ�Æ�-���
�ø�������œFłœ	��	Æłœłº�ø
ººØæ�Ø������œ�Ø�ªØ,�Ø	ªØ��ø������œÆ��	�,��ø	������ÆØ���ºØłœ
�ºæØ,º���ł.ø�Øœ,Æ��ª�ø��	œØ�Ø��	��Ł�Æ���ł�����Œ,�ºØ
�øºØ����œ,øÆ�	�ø�Ø��º���łºØ�Ø�ªØ���œ�,��œÆłłºØ�øØ	�ł
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84ł��,��ø�,	�F�Marriage of Snow,�	Ø��"ø.54

85øØ���,Æ	�’.60



øÆ����	łº�Æ����æº�
Øł�øØ�Ø�	���ª�
Æ��,��ø�øº�łœ��Æ
����.Æ��łØº�����Æ	ø�Ø�Æ�ø���œœ�����œ,ø�Ø���ØŒ���Æ�
Æ���Ł,�Œ�Æ����ø����������œÆ���	�œ�	Æłœłº�ø,Ø�Ø��ø���Æ�
æº��Ø���Æ��ł�,�ºØA�øæÆØł���Ø�ºØ��������ºÆł��Ø�Æ����.
œł�Øø����øłØ�Œ�ªØł,øº�œÆØ	�����œœ�����œ�ª�ØœÆł�Æ-ł�Æø�
���łØ	�-ØªØÆœØ-��ø�Ł.ø�ØøØœ,�
ªł�ł	Ø��Øœø������œØº�����œ��
�œ������Ø�œ����łø�Ø�œ�Ł�Æœ�	łºœ�Øæ�Øº������łœ,��łØŒ��ø�Æ
�ØŒ��œ
Æł	�ºŒ.ÆØ��łœ�ª��ª�œø�ÆØœ-��ø�ŁÆ��
	��æº�Ø���,
œ�Œ�øA�œ����Æ�Æø��,	ø�Ø�����	����Ø�����ªÆ�Ø-���
.

�º����,	�-���æł���œ���,��ª���Ø��ł�Ø���ł��ØØ�œłÆØ�º�
��Ø�ŁłæØ��œ�łØÆ�Øł�ø���æª�	Ø�����øºœ,øØ��Ø��æØÆ�œ,œÆØ	œ�
�	���Øœø���ŁØ�,�	Ø���łº�øØœ���œªF��œ����łœÆªØ�Ø��ø���.
���ª��łø�����øł�œ��
Æ��ø��	Ø��œ���øº�œ,��œØł�œ	Ø�œ����œ
�łº�øº	Ø��æ��Øœø�Ø���Øœ�œ�øØ��Ø	œØªØ,���Æ	ºØ�øØ��ØF	ø�ł�
Æ�œ��º��Ø�Æ�	Øºª�	Ø��Æ�Ø��œ	���	Æł�ø�łº�øÆØ�Æ�Ø-���
.

SKMGO

º��Øª�	ÆøØŁœ��ø�Ł�Øøł��Øœ,���ÆøØŁ�œ��ø�ŁÆł�ÆØ�	��,���
ºØ�����œ�Ø�ªØ,�ø��łœ�Ø�ªØ������œ��Øø��	Ø��œ��øº�œ,��ø�
��œªF��œ���łœ��øØ��Ø��ºł	����ª�œ,�Æ�Æªø�œł�øøØ��Ø�æØÆ�œ
���œØ.�	��œ�,�	Ø���łº�øØœ�Ø����ºłœº	Ø����øºœ,�Ø���œ���
��œªF��œ��æ�œ,���ØºŒ�Ø����ø��øØ��Øº��.����ªØ���º�øł�	Ø��
�łº�øØœ�	�łÆœ	����œÆ	Ø��œ���øº�œ,���º�øł�łØŁØłº�ø��æł�
ºœ��Ø��œø��������œ�ø�Ł����������.

���ł����Ø
��ŁØ	����ø�øÆæØæ���ª��ªø,��Æ�ø����Æ��ł�Ł�Æ�
Ø�œłÆØ���Ø�ŁłæØ��œ�
øØÆªØ�Ø��ø���Ææºæ�ºØ���ł
Øł�øØ.���
��Ø
�œ��ºÆª�øØ��łœ��Æ���ÆØ�	Ø��œ��øº�œ�	Ø��œø�Ø����øº�œ,��œ
�Æ	FœØ�œÆÆØœ�łø��æº�Ø
Øł�øØ�	Ø��œ��Øœ��œ�øØ��Ø��	Ø��œø�Ø��
�Øœ��œ�øØ��Ø.

��	œ���ª���ªø�œ��øłœł����łø����ł�ł��ºØ�øØŁ��Øøł��Øœ
����œ��	ø��AØ���Ø
Æ�æØ�œ������œ����łØœÆ�æ
łœ��ºł	�
�ł�ø��Øœ.��ÆØ	��ł�ø��Øœ�Æ�ææœºØ�	�º��ØÆł�łØ���ØªØ,���ºØł�
Æ�Øª�łÆ��œ�øØŁ�Æ�ł��œ-�ÆłØœ.�ºA���Ø�º��Æ��"�����œ-�æ�"��
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�"�����œ-��Ø�Ø��",�øł���º�����ªœ�łºØ�ªæÆ�æØ���Øøł��ØœÆº�
œÆØ	�������œØ�ªØ.

����ł��Ø	��ª�ø������œł	Ø��F���ł�ø	Ø�œ����œ�łº�øºł�º�
Æ	Ø��œ��Øœ��œ�øØ��Ø.��ª���Øªł�ø�Æ�Ø-���
��
ªØł���łø�œÆ�æº�Ø
�
Øł�øØ�œæº�������œ�ł	Ø��Ø.	�Ø���
ªØł
�Ø�����ø�������œ
Øø��Æ������ªøØ,��Ø�����Øø��Æ���	�œ�	Æł��ª-�	�Øœø�łº�ø
�Æ�-���
��FÆÆ�����œ���Æ�.Æ�œ��ºŒ,œÆØ	�	œØªØœ�øØ��Ø�º�
œÆØ	�	���Øœø���ŁØ�������œØ�ØœF�æ��æº��º���ø�������œ
�ł	Ø��F,���ł��æº�������œ��ø��Æ��	�.Æ������Ø�º�ÆØœ-��ø�Ł
��œ�øÆÆ�	�łÆ�œ�ø�	Ø�œ�łº�øÆ	Ø��œ��Øœ��œ�øØ��Ø�Æ�Ø�ª����ªø
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duction and the Functional Approach to Parentage, 53 HASTINGS L.J. 597, 640

(2002); Laura T. Kessler, Community Parenting, 24 WASH. U. J.L. & POL’Y 47,

63-65 (2007); Nancy D. Polikoff, This Child Does Have Two Mothers:
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and Other Nontraditional Families, 78 GEO. L.J. 459 (1989-1990); Susan F.
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P.2d 776 (Cal. 1993); Elisa B. v. Superior Court, 117 P.3d 660 (Cal. 2005);

People v. Sorensen, 68 Cal.2d 280 (Cal. 1968).

11ł����Ø��"ø9��ŁæŁø�Øª�.

12ª"łæ�æFGZJGQFVKNEGDZTNCKXF)�ÆØł�������œł��œ,1991(;DR. SEUSS, HORTON

HATCHES THE EGG (1940).
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��̃ä���
��ºØ����;�œœ����œÆ���ø	�œ���ø��ØÆ���Ø�Ø�Æ;�œ�łÆ����œ�ª
�Ø�ÆÆ�;�œ��łł��ª��Ø���Ø
��
ø��Æ��Ø�Øœ��ØÆ���º�ł��ø��ª�."

63�łªºØ�’ł�ÆØ��"��ø�Ł����ÆÆ�ø	Ł�ł��Ø�Æ�ø	Ł��ÆłØ"EKRKK[ZBN�85,129Z130
)œø�"ª(.Æ�æ�łœ���Ø��ÆØº����ºłØ��Ø�
Æ�Ø�,�����	Ø����ªø�Æ�Ø
Æ�����œ
�ºł���Ø�Ø�
Æ�Ø�.�º�œ��ø���Æ���Fœ�����Łœ,��Fœ��ª-	��Øœ)º���ł,���ł
��ºł�����Ø���ÆØº���ø��œ�œ����ª()ø
,Æ��’129(.

64ÆÆ�Ø,æ�Ł�º�,�"�;ÆÆ�Ø,���Ø�Ø�,�"Æ.

65ªÆłØ
º�5Z.10

66ÆÆ�Ø,ØÆ��œºÆ,�"�.���F���ł���
�łØ���ªØ,��Ø��"ø2,Æ��’.43

67ºŒ���łÆœ���ª:"�Ø�Æ�Œ�Æ������Æªœº�ºÆØ
ł�ØÆ�Œ���Æ��")ÆÆ�Ø,ØÆ��œØ�,�"�;
ÆÆ�Ø,Øª�øØ�æ�,�"Æ;ÆÆ�Ø,ØÆ��œº�,�"�(.���F���ł���
�Æ�ł�’ø�Ø"�Ø��
���ªøÆŁØÆdø�’�º�œ���łØ
��ø��łœØ�ªØ�
�ŁØ�Ø
’"TKGRKP[VJŁ59,72)1983(;
�łØ���ªØ,��Ø��"ø2,Æ��’.43�Æ�ø���ł�Æ"
:"��Æ����º�œØœ�Ø��Æ��")�ø��œ�ł�,
�Øæ�łØÆØ��,	łØÆ,��º��(.

68"�œ����Ø�œ�Ø�ª�œø̃œ̄��Æ�Ø��œ�Ø�������œ.�œł������øº��œø̄
���łØ̧�̇ª
Æ�����Ø�œł���ø����Æª����ÆØØøØ�ÆØª�ª")ł�œª16Z17(.



��ł�œ��
��Ø��ªœø�Ø��Æ��œ�ÆØ�ØœÆ�œ�
����æº�Ø
��øØ�œ�eałØ
;
�ºŒº�øł��ø	Ł�ºØłÆÆ���ø���
�Ø��ªœº�ÆØ�Ø�ª�Æ�Ø�Æ����œ
�øł���ŁØÆØ��Æ���Ø�ª,�
Æ��ÆØ
øÆ�
�œ��łłæ	��ÆØ�øł���ŁØ.

D.FXEYG\NP\QPTPEP[VJKNFGZFFICZ\K

����ª�Æ��ª�œ����œ���ª�ø	ŁØø���ł����ł��ÆłœØ,����ª
ŁØ���Ø
ø��Ø
�œ��ºØ
Æ�øØÆ�œ�ø����ł�œ��ÆłœØœ.�ŁØ���Ø
���Æ�Ø

º���Æ�ææØ
Æ��
���ø	�œ���	Ø��œÆæ	ł�œø��æœÆ�ØÆŁØ
ø��Ø
ø�
��ł�œ.�øØ��Ø
���ªØØ
�œ����ª�ø	ŁØ���ł��ÆłœØ�Ø�
��e��Ø
,
�œº�Øœ
�ª
�œŁ�Æœ�Ø�ª,�øłœ�œ��Ø�ŁłæØ
ø���Æ��łØ
����łÆØ

Æ�F�ø��Ø�ª�º��ª
�Ø�ŁłæØ
�ÆłœF
º��F
.�ºł��ø	ŁØœÆ���ª�ø�
��ł��ÆłœØœ�	øł�����ł�����Ø�ª���ø�Ø�ŁłæØ
�Ø��F
Z	æØº����F
,
�ÆłœF
�º�º�F
.

.1BIZKG\ZICFNJKVGNCKNEGNEBDFNG

�ºł�Æ���ª�ø���ł��ÆłœØ�ø�Ø����ÆØ��ºŒø��øØ
łÆØ
Ø�œłØ�Ø�
��ł�Ø
�ŁØ	��ÆØ�ª,�ª�������œ�Øº�ł�øØœ�º�º�ØœÆ�.Æ�œ�
�ŁØ�����,
��ºł�����ł�œª
���œŁ�Æœ�Ø�ª����Ø�ŁłæØ
ø���Æł�Æº���œ�,
�����F�œøØ�Ø��ØøØª���Ø�ªØ
��-��œø��Ł���F	������Æł��ºªØ
ø�Ø�ªØ
F�	º����ł�Ø
�œ�ł�Ø
��ªØ��.�øØœ��Æ�Øª���Ø�ªØ
œ��ŒÆ�ºØªeœ
��ø	�œØœ���ÆłœØœ����Øœ��ø�ø�æØ	��ØøØ�º����Ł�Ø
��Æ�Øª���
ø��Ø�ª�ÆŁØ	���.��ºŒØø���æØ�øÆ�Æł�øÆ�Ø�ªØ
łÆØ
����Ø
�œ�œ
������Ø,69�F��œ�
�ø	��œ�ª-��łØ�œłÆ�œø�����œ�œ�œ������Ø,70

�ºł�ÆØ�œł�ø�Ø��łØ
�Ø�ª��ª�ø�Ø��ø	ł�œ��Æ
�º�º�Øø�Ø�ªØ
71.

456

Ł�Ø�ł�æ����Ø�ø	ŁØ�Zœø�"�

69��-	Ø���æª�ÆØŁ������ØPPEKFTGRKGFVTZKOFICZ\KKOZEGI[R\K2015)2016(,
��ª�æ	ł�Ø�ªØ
���F
Æø�œ2015��200,764,���AØ
%30��Ø�ªØ
ÆØøł��.

70Æø�œ2015�����%21.8���ø	��œ��ª-��łØ�œ�œ�œ������Ø.œ���œ����Øø�Ø�ªØ

��ø	��œ�ª-��łØ�œ�Ø�º-%.30��æ���ºŒ,ÆłÆ�ø	��œ�ª-��łØ�œ�����F��ª�
ÆøØ��ł��ø	��œ������œÆ���Ø�œ�øŒ.ø
.��-	Ø�œ��Ø���"æ,Æø�œ2015�Ø�121,117
�ø	��œ�ª-��łØ�œ�
Ø�ª��ª�	��œ�ª�Ø�øÆ�-�øł�,ø��º�øØłØœ�º���ø	��œ
ÆØøł���
Ø�ªØ
�ª�Ø�øÆ�-�øł�.��øº���łº�Øœ�æŁŁØæŁØ�"�ø	��œZ�œ��Ø

�Æ�łØ
Z2015"www.cbs.gov.il/www/publications15/meshek_bait/profil_mish.pdf.

71�Ø�ÆºA�œØ���œ��ª��ºł�ÆØ���ø��ø	��œ�ª-��łØ�œ.��ØæÆ�ł�ø����ø	Ł



.2K\ZGRG\ICZ\KKO-MNMNKKO

�Æ�Ø���ÆłœØœ-º�º�Øœ,��Fœ���ªø���ł����ł��ÆłœØœ��Ø�ŁÆ�œ
æ��Ø��Ø�œ�º�º�Ø�œ��e���œ,ÆØ�Ø����	øł�œ��Ø�ªł���
��Æ�ª�Æ�Ø����œ
Ø�ª,72Øł�ø���-	ØªØ�,73�º��œ������œ���Ø�Æ��,74��Fœ���ªø�"œ��Ø"
�	Øæ�Ø�78�	�ªœ���ØØ�,���Fœ���ªø�"ø�Øł"���łŒ��Ø
ø��Ø
75.
�ºł�Æ���ª�ø���ł��ÆłœØœ��Øª��ł
��æ�øØ�Ø���ł�Ø�œ�Øº�º�º�Øœ
ÆØ�ª,�œŁØ��œ��Ł��º�º�Ø���Ł�����ªØ��Æº��ø�ł�œ�Øº�ÆØ�ªØ
76.

.3YKEGO[NYCKTe\,KXKCe\eGEBG\

�ºł��ø	ŁØœÆ��Æ��ø	�œØ�F
Æ	����Æ��łºœ�Ø�æØ
�F�œÆØ�Ø�ª
�ÆØ��Øø�ø�øÆ	�����ł��œª
�œŁ�Æœ
ø��Ø�ªØ
��œ��Ø�ŁłæØ
ø�
��Æ��łØ
��Ł	�Ø
Æ�
.�ºł���Ø���œ��Ø�Ø�ªø�ÆØ�eœ,Ø�ØÆeœe�ª��œ
���Ø�ª�����Øø�ø�øÆ	�����ł��,�œ�	øł���ł���øœœ�Æ��ł�����
Æ�F�ø��Ø�ª.ºŒ,�ª����,�œ����ª�ø	ŁØø���ł�Ø�	øł���ł���øł

457

����Ø�ø	ŁØ�Zœø�"���	øł�œ����Ø���ª�ø	ŁØ���ł��ÆłœØ

���øØŒ��ºØłÆØ���ø��ø	��œ�ª-��łØ�œ��æF���øØ
�����F��œÆºŒ�Ø�	Œ
��Ø���œØ�Øª�Ø�œ.���
ł�Æ��ø	��œ��ª-��łØ�œ������œ�œ�œ������Ø�Ø��
�ø	��œø��øØ
øÆ�ł���Ø�œ�Ø���œØ�Øª�Ø�œ,����ø	��œøÆ����ÆF
���ºł�Œ
�Ø���æF��æ	ØÆ�Øª���Ø�ªØ
)���łØ
���æØ
Æ��ªØ����ØÆ�ø	��œ�ª-��łØ�œ
�Ø�
�Æ�Ø�Ø
ÆØ�æ��Ø��ø	��œ��ª-��łØ�œ;�œ�Øº�ÆŁ���øłA�œø�Ø���Ø���œ
�œ�ŒÆ�Øł���Æł�Æ��øºØ��œ��Æ�ææ�œ,ł��ª	���ł"��Æł�’Æœ������’��’ææ
���Øł��ª���’:łAeœº�	øł�œ�ø�Æ���øØ
�Ø�æ�ø���ø	Ł�Øøł��Ø��Ø�"TKGRK
P[VJº�903,927)2005((.Æ��ÆØ
���,�����	øł�œ��ºØłÆØ�œł�ø�Ø��łØ
,��
Ø�Ø��	øł����œ���ªø���ł���ª
��ł�����F��æF�Æ�Øª���Ø�ªØ
��œ��ŒÆ�

º�º�Øœ�ł�øØœº��ł�����Øœ�łø���Æ�����ª����łØ.�	ØºŒ�ºł�ÆłØÆ�Ø��łØ

�ø�Ø��æF���ø	��œ���.�
�Ł���ºØ��Æ
ø�Ø�ªØ
�Ø���Ł�ÆÆØ�œłº�øłØø��

ø��ø��łº�œØ�æØ
ÆŁ���œ�Ø����ÆØ��Æ�ºł��	�Ø��Æ��ØŁØ�Ø�œø��ø	��œ�ª-
��łØ�œ,ºø
ø�Ø�Æ�ºªØ���ÆØ��	�Ø��Æ��ØŁØ�Ø�œø��ø	��œ�
ø�Ø��łØ
.�Ł���
�Œ�ª�Øø��œ�Øœł���F
Æ�ºł�ÆłØÆ�Ø��łØ
.

72��ª�Ø����)�Ø�ªł�œÆø����œØ�ª(,�œø�"�-.1993

73æ’10����Øł�ø�,�œøº"�-.1965

74æ’57����Øł�ø�.

75���ÆØŁ�������Ø]��æ��ø��Æ[,�œø�"�-1995;æ’5���	Ø��F	ØŁ�łØ
,�œøº"�-.1963

76��Øø��œ��ºœÆ�ºł�ÆØ�œł�ø�Ø��łØ
��-��œ��ł�ØÆ�œ�������ł�Ø
�Æ�Ø��
º�º�Øœ�Ø�ª�����Øªœ�Øº�º�º�Øœ���œ��Ø�ªØ
ł��:Melanie B. Jacobs, More

Parents, More Money: Reflections on the Financial Implications of Multiple
Parentage, 16 CARDOZO J.L. & GENDER 217, 224, 226 (2009-2010).



ŁØ	��ł	��ØÆØ�ª,�łø�
��œ��ÆØœ-�æ	ł��Æ��Øø��ÆØœ-�æ	ł,�º�Ø�FÆ
�œ�æº�œ�Æ�ł�ø��Ø��ı.��æ���ºŒœ��Ø��ºł��º�Ø�œÆØ�ł���ØœØ

���º�Ø�œ�ø��łœÆ�ł�ø�œ�
�øł����ØÆØ����łØ
)�
�Ø�øłº��(
��Æ�ł�ø�æºæ�ŒÆØ��Øø��øÆ��ł��ø	ŁØø��Ø�ª�ÆØ��Øø�ø�ø
Æ	�����ł�ø��Ø�ª�Œ��ªłºØ�
�ºł��ø	ŁØœ.º��-º�œ��Ø��ºł�
�º�Ø�œ�ø��łœÆ�łØ
ø���Æª�ºøØł�œ����œ���ł���ø	ŁØ.

��Fœ���ªø���ł���ª
��ø�øÆ	�����ł��Ø���ø�Æ�Æ�Ø��ª
���º���������œØœ�����œ���ł�Æº������ÆÆ�œ���Ł�œ��ÆØ�ŁØ	��
ÆØ�ª���	��Øª���.º���ª���ø�����ª�ø���ł�Æ�Ø���ªł�æ���eœ��łØœ,
���ł��������Ł����Ø���łØœÆº������ÆŁØ	��ÆØ�ª,Æ�Ø��º��Æ�ºł��œ
ø���œÆØ�æ��Øª���.���º�������œØœ��,��ºł���A�œ�łØı�Ø�ÆØ�	���
�����Ø�ª,øº��Øø�Æ��ºł�º��ł��Ø����øøø��Ø�Ø��ØøØŁ��ºØ
Æ	����œØ������Ø�ª���	���Æ��æłæ�º�œ.

.4I[KCG\SPNK\

��ºł���ø	ŁØœÆ��ł���ÆłœØØø�øØÆ�œæ��Øœ��Æ�Æ�ł����Æ�Æ�ł
�Ø�ª,�Øø�����łŒ���łœØ77.��ºł�œ�A��Øø�ł�ÆłœØ���æªØ�øł
�F
ÆØ�Ø�
,���œæ����œ�ªłŒ��ºł��ÆłœØœł�Æ�Ø�œł.Æ�����œ�œ�
æŁŁ�æø���ł�,��ø	Ł�ºØłÆ��łºœ�Ø�æØ
�F�œÆ	���ÆØ��Ø�ª�ÆØ�
�Øø�ø�ø��ł��.��ø	Ł�œ�Ø
�œ�������Ø��œ��øœ��,øÆ�æ�łœ�
F�Ø
œ�Ø
�ø	�œF
��Łł�ŁØÆF
���ª���ø	�œØ��æ�łœØø������Ø�
ø����Ø�ªØ�.���
œ	Øª�ø���ø	Ł�Ø���œ���ÆºŒ.��ø	Ł���̇Æ��
œ	Øæ�œ�ÆłœØ�œ��Æ��œ.�œ��Øø�ł�ø	ŁØ�Ø���ø��æ�ł�œ�ø	�œØ�œ
��Łł�ŁØÆØ�œØ��ØÆæ�	�ø�ªÆł�ºł��ÆłœØœł�Æ�Ø�œłÆ��78.��œF�æ�œ
�ø���ø��ø	Ł���Ø�ª��Ø�œø���œÆ�F�ø��Ø�ª)��ø�,��ł�����œæÆ
���Ł	�œ(�ø	Ø������Ø	Ø�œ�����AØ�œø��ª��Ø�œ����,��	ØºŒ�
��
�ł�ø�œ�����łºØ
ø��Ø�ªØ
79.�º��Ø
��ø	ŁF
�ø	Ø�Ø
��ł��
��øF�,����
���ł�ø�œ���œ	Øæœ����Ø.�	ØºŒ�Øº��œø�ªØ�Ø
��ø	����ÆØŁ��Æł���łeœ���Øœœœł�
��Ø��Æ���Ø��œ80.

458

Ł�Ø�ł�æ����Ø�ø	ŁØ�Zœø�"�

77Appleton, Parents by the Numbers,��Ø��"ø9,Æ��’.58

78�ł,��Ø��"ø71,Æ��’930,Ł���œºØ��ø	Ł�Æª�����
�Ø��Øº�������øØ��F

�ÆłœF
���Ø
,�Œ���æ����ø	Ø����œ����Ø�œ�œ	Øæ�œ�ÆłœØ�œ.

79Appleton, Parents by the Numbers,��Ø��"ø9,Æ��’.65

80ø
.



.5FBKRJZS[NFFGZFFICZ\KCFD[PFTXPK\GCFP[LYKGPGFZGIRK

���łØ
���ªœ�º�œ���ø�����Øœ��	Øœ����ØøØ�œ.Ł������Æ�ææœ��
�����ÆªÆł�øØÆ�œ��łÆ�ø���łº�œØ�æØ
�Ø�ŁØ�Ø�œÆØ���łØ
�ÆØ�
Ø�ªØ�
,����Ø�œ�ø���œ��F
.��-	ØŁ�����,���łºœ�Ø�æØ
øÆØ���łØ

�ÆØ�Ø�ªØ�
Øø�łŒ��æłØø������øØø���łº�œØ�æØ
�Ø�ŁØ�Ø�œ��ł�œ,
��Ø�œ�ł�œÆ��ł�ø�����œ	œ��œ
ø����łØ
81.œ	ØªØ���ł�œ��	øłØ

���łØ
�	œ����	�Ø�Øº���œøÆ�����œ��F�
�ø�ø�Ø
���F
���Ø
Ø�œł.
��łºœ�Ø�æØ
���łØœ��	øłœ���ł�����ª������,�	œ��œ����º�ª

��Æ�æØ	�ø�Ø-�	øł�Æ���ø�
��łºœØ�æØ
��łœ82.�øØÆ�œ��łÆ�
ø���łº�œØ�æØ
�Ø�ŁØ�Ø�œÆØ���łØ
�ÆØ�Ø�ªØ�
�Ø��Æœ-œ���
Æº�
�����Æ��ł�œ�ÆłœØœ���øłÆØ����Ø.

Ł�����æ	œ�ª�Øø��œ��ø���œø��øØ
ł��Ø
Æ��øºØ�œØ��
�ł���Ø
��œłÆ�œØÆ�����œ�Ø��Œ�Ø�ª.��-	ØŁØ�����,��øØ
ł��Ø
�øØÆ�œłÆ�
Æ��Æłœ��łºØ
��ø�ÆØ
��
�ª�ł�Æ�.Ł������Æ�ææœ���ø���Ø�ł
��Øøłª�œ�œłÆ�œØ���ªœØø�Æ��œ��øØ
�æ�Ø�œ.

.6JKVGNGEBDFMPZMKCKOFPZMHKKO[NFGZG\

��ŁØ
Ø������Ł���ø��ł�œ�Ø���Œ�łøłÆØ����Ø-��ŁØ,�����łºœ
Ø�æØ
�Ø�ŁØ�Øœ�Ø��ªœ���łºÆœ.øłÆØ����Øºø������Ø��Øº���Æææ��łºœ
Ø�æØ
ø���ł�ZØ�ª.����œ��œ,��łºœØ�æØ
ø���ł�ZØ�ªØº�����œF

�
���Ø���ø��łºØÆÆØ����Ø.Ø�æ�ŁØ	����ª���ø����ł��Ø�ª���ÆØ�
�øł�ł�øØ���Ø�ŁØ�Øø�Ø�����œ��œ��Øœ�ø����ł�œ.�	�Fœ��ł�ł
��Æł��	F�Ø
�ÆłœF
ø�ŁØ	���ª����Ø����ł��Ø��Æ�Ø���ÆłœØœ
��Æ�Ø�œ�ªØ�Ø�œ�ØÆ�łØœ,øº�ØøÆ�ºªØ��ø	Ø����œ����œ�	łŁØ
Æ�Æł�
����	º���Æł�ø��łºØ
ø�ŁØ	���ª����Ø�
�łºØ
�łº�F
Æ�83.

459

����Ø�ø	ŁØ�Zœø�"���	øł�œ����Ø���ª�ø	ŁØ���ł��ÆłœØ

81Harry Brighouse & Adam Swift, Parents’ Rights and the Value of the Family,
117 ETHICS 80, 89-95 (2006).

82ø
.

83�ºœØÆ��ª���œÆ�ª�øœ�łºØ
ø�ª���,ŁØ	�����łØ�œ�ªªØœł��,��ø�,�	ł�"øØ��Ø�æØ

ºœøœØœ��ºł��Ææ��Ø�œ�œ��
��ø	��",��Ø��"ø21,Æ��’634Z635;BARBARA KATZ

ROTHMAN, RECREATINGMOTHERHOOD - IDEOLOGY AND TECHNOLOGY IN A PATRIARCHAL

SOCIETY (1989); Matthew M. Kavanagh, Rewriting the Legal Family: Beyond
Exclusivity to a Care-Based Standard, 16 YALE J.L. & FEMINISM 83 (2004).



�Øœ���ºØłÆøł��ŁØ����łØº��
�Æ�Ø���	º����ł
��ºłØ�.ºŒ���
����Ø
ÆØ�æ�ł�Æ�øłØ
���ŁF
ø���.������ºØłØ
ÆøłØ
���ŁF
ÆØ�
��Ø
��ÆØ�ª�ªØ
�ÆØ���F�Ø
,���	øłØ
���øØ
�	œ��œ�øłØ
����
Æº�ªłŒøÆ�ØÆ�ł�,�Æ��øł���ŁØºø������Ø����ø�º��ø��ø	ŁØ
Æ��œ
�łØ
84.ºŒ�
ÆØæ�æ��Ø��eœ���ØłØ����Øª��Ø���FÆ��Ø�œÆØæ�æ
ÆØ����Ø,���Øº����Æ���Ø�æ�ŁØ	����ª���º�	Ø��eałÆ�œ��ØłØ�����Øª�.

Æ�Ø-�ª
�Ø�
Ø��łØ
�ÆłœF
ø��łº�œØ�æØ
�Ø�
���ø�Æ�Æ�œØ-�	łª
��F�
.øłÆØ����Øºø������Ø�Æ�ºªØ���ªØł�œ���œ�ø��ª
���
��łº�œØ�æØ
�����̆øł�ÆłœØ.Ø�Øłł�����Ø�Æ���ł�85��ºØłÆ�º�œ�Ø�ª
��øœFº�œºÆØŁ�Ø��º�œ����eœ.ł���Ø������ªœ-����ø�º�Ø�ª�ø�Ø�œ
��Ø�œ�Ø�œł�øØ�œ����
ø����øœFŒ��Ø�,ºø�ª�����œ�Æ��Ł�œ���Ø�
��ø	����Ø���Ø��ø�Ø�ª�ª̄�Æ�,86��ª�ø���Æ�Ø�œ	æØº����Ø�œ,���
�Ø���ł	Ø�œ87.Æ�æ�łœ��º�œ��øœFº�œ,ł�����Ø���ŁØ�����ªØ�����
���łØ
�œ���Æ���ÆŁØ��œ�º�œ�ø��Ø�ª�������øłØ
�ø���œF

Æ�Ø�Ø�88.ºŒ,���Ł���ºØ�ªłøœ�������Ø�œØ�ø��Ø�ª��ø	��ø���
��ªØłdºø�����
��������ª�œ�º�,º���ł,��º�œ��øœFº�œ��Ø����
�Ø�œØ����øØ�œø��Ø�ª89.

***

�æØº�
,�ŁØ���Ø
��œ��łØ
��Ø�œ��ºØ
ÆÆØ���ł��Øœø�	Ø�Øø��ł�ØÆ
�œ���ªł���ø	ŁØœø�"��ł�"ºŒøœº���,Æ��ÆØ
��œ�Ø�Ø
,��ł�œ�ÆłœØœ.
�ÆØ���ł��Øœº��Øœ��Øø����ł�œ��łØ
�����Ø
��ºł�Æ���ª�ø�
��ł��ÆłœØ.����Æ�Ø�æ�Æ����œŁØ���Ø-���ª��ºł�Æ��ł�œ�ÆłœØœ
�Æ������
.

460

Ł�Ø�ł�æ����Ø�ø	ŁØ�Zœø�"�

84ROTHMAN,��Ø��"ø83,Æ��’.39�Ø�ºA�œ�ªÆłØ
ø��ø	Ł�œ��
����ŁØ��łÆ�
��ŁØœ)ø�Ø��ÆØ���ł��Ø�ª(.��ø	Ł�F�æ�ø���œÆ�øłØ
ø��Ø
�øłØ
�ø	�œF

��łØ
.ºŒ��ø�,��ø�,Ææ’4����œØ��ªØ�Ø��ø	��)�����œ(,�œøØ"Ł-1959,ÆÆØ�œ
Øł�ø���-	ØªØ�Æ�œ�
����Øł�ø��º�Æ����ºØ
)œ����Ø
�øØ�
(,�œøØ"Ł-.1959
�
��œ,��ø	Ł�Ø����ªØł�œ�øłØ
��ø	�œF
����,��Ø��Ø���œ�º
œ�º�.

85Ø�Øłł���"�º�œ�Ø�ª����œº�º�œ��øœFº�œ"TKGRKP[VJº�935)2003(.

86ø
,Æ��’936Z.937

87ø
,Æ��’.938

88ø
,Æ��’.941

89ø
,Æ��’.955



E.F\RDEGKG\NFYRKK\PTPE[NFGZFNFGZFICZ\K

	ł��Øª��Æ�øø�œ��œ��łłØ
Æ������ł�Æœ�ø���ªłœ���ł�œ�

���łeœ�ÆłœØœ�Æ�œ��ª�Ø�œ�ÆØæ�æ��ł�œ��łºØÆØ
	æØº����F
-�ÆłœF
.
�	łØ�æ�ÆŁØ���Ø-��ª�łº�F
Æ��	�º��Ø.�
��œ,���º���A���łº�œ
�Ø�æØ
��œF��œÆØ�Ø�ªØ
�ÆØ���Æ��łØ
��Ł	�Ø
Æ�
,º�æ��ø���łºœ
Ø�æØ
�ø�Ø���łł�
�øø�œ�ŁØ���Ø
øF��ªF
���œ�æØŁ���Ø�.�	ØºŒ,
Æ�æ�łœ�ªØ��Æ��ÆØ
�ø��Ø
øÆ�
ø��œ��ªłœ�ø����ł�œ�ø�Ø���œ��łł
ø��ł�
ªØ��ÆŁØ���Ø-���ª�ł�A�ŁF
�º���Æ���Æ.

.1PTPEO[NFFGZKOFCKGNGDKKO/FPBPXKOGHMG\ONCNTEKG\FGZK\

�øA�œ���ª�ø���ł��ÆłœØ����ª�ø���ł�ÆØ����Øœ̇�����ł���ÆłœØ
�œ�º����º�Ø�œØ����Æ�œØ�ø����ł��ÆØ����ØZ���º�Ø�œ�Ø�ÆØ�œ,ø��F��
Æ�œ���Ł�œÆ�����Ø�ª,����º�Ø�œø�Ø�Ø�œ,����œ�����	�Ø�œ�łÆ�œ
��ªØ��Ææ��Ø�œ������œÆ�Øª���Ø�ª.Æ�øł���œ��łłœ�ø����
Øø
�ø�ł�œ�º��ø�ø�Ø��łØ
Æ�Æª�º�Ø�ª.º���ª�º��ø�ø�Ø��łØ
Æ�Æª
�º�Ø�ª�ø�ł,�ºł�Æ���ª�ø���ł��ÆłœØø�Ø����ł�ÆØ����ØœÆ��Æ�ºł�
��-�øÆ����ª���łØ
�ÆØ����F
Æ�łØ
øÆ�
ø�Ø���łØ
�ÆØ����F
Øª��Ø

�Æ�F
.����œ��œ,�
��	øłÆ��ÆØ
�æ�Ø�Ø
���ªØ��œ�æ	ł���łØ
�º�
Ø�ª,��Ø��Fœ���ª���ł��ÆłœØ�ø�Ø��Æ��Æ��æ������ª
ø����łØ

�ÆØ����F
.Æ�ł�º��,��Fœ���ªø���ł����ł��ÆłœØ�ø�Ø�����
�œ
�º�Ø�œØ�ø����ł��ÆØ����Ø/����ıø��Ø�ª,Æ��Æ���ø�Ø�œ̇����ª
��æ�
�	øł�œ�Æ����Ł�œÆ�����Ø�ª�ÆºŒœ	��ÆÆ��ªØ�œÆ�œ����Ł�œø�
���ł��F
.��ª�œ�æ	ł���łØ
�Ø���ŁØ��Æ�ºł��œ���ø�º���ł�
Æ�º�œ,øº��Ø��ª�ÆłÆ��F���Øœ������Æł�ł�,�Æ��Ø���FÆœøØœ��-
	������œ�øÆ�œÆ��ªœ
ø���øØ
łÆØ
Ø�œł.

��ØæÆ�ł�ºØł��Ø��	øłÆ��ÆØ
�æ�Ø�Ø
�ºł�ÆØ�œł�ø�Ø��łØ
�Ø�ª.
Æ�łØ
øÆ�
���łøłł�øØ�ø���œØ�ª���Æ��	F�Ø��øł��łØÆØ�Ø�ª
�ÆØ��Æ��łøª�������Ł	�Æ�,Øø��ºØłÆ���ª�ø����ł���ÆłœØº��ł�.
��œ,º���ª��ºł��Ø��Ł�Æœ�Ø�ª,���-���	�Ø����	�Ø�Æ��łØ
�ÆØ����F

Æª��œ�º�æœ��ł
��æ�Æ��Øº��œ�Æ����Ł�œÆ������Øª���ø��Ø�ª90.

461

����Ø�ø	ŁØ�Zœø�"���	øł�œ����Ø���ª�ø	ŁØ���ł��ÆłœØ

90�ªØ����ł�ÆÆø��œ��	øł�œ��ºØłÆØ�œł�ø�Ø��łØ
�Ø�ª��ªł���ł�æ"��
��	øł�œ��ºØłÆØ�œł�ø�Ø��łØ
",��Ø��"ø.19



�æŁŁ�æ���łØº���Æ��Æ��łºØÆø�Æ��ªØ�œø�	Ø�ł��Øø��ºłº��ł�
ø��Ø�ª����œ�º�Ø�œ���Æ�œº�	Ø�Ø�ª.��æ���ºŒ,����ª���łØº����œ
��º�œ�ø�Ø�Øœ���������	�Ø�œ�łÆ�œø���ªØ����ªªØ
ø�ØøF

Ææ��Ø�œ������œÆ�Øª���Ø�ª.�ł���Æ��ªØ�œ���º�œ������	�Ø�œ�łÆ�œ
�Ø���Øœ��AØ
�
º��æŁŁ�æ���łØ.�	ØºŒ�ø����	�Ø�Ø�Øœ�œ���ł�����
œ��Ø�Æł�ø�Æł�ø���Æø����Ø���ªł��ł�ø��Ø�ª.)ÆłØø���ł���ªø�
�Ø�ª�Ø��º�œ�Æ��ªØ�œ�����ł���łø��Ø�ª.(�œø�Æ��ø����ØF�øÆ
��ł�ø��Ø�ªœ��Ø�Æ�Æł��ÆœłÆ�œ,��ø�Ø���øœ��œ�
�øœ��œ��ØœØ
.
�	ØºŒÆ��ÆØ
øÆ�
F�Ø
�Ø�ŁłæØ
ºÆªØ-�ø���ºØłÆ�º�œ����łeœø�
�ª
���øłÆØ����Ø�Ø�ª,��œ��ª
ØÆ����ªø���ł�ÆØ�æ�Ø�ª,����ł�
�ÆØ����Ø��Ø�º��Ł����Æ��ªØ�œº�	Ø��œ��ª
.

�ºł��ł��ØœÆ�º�œ����łeœø���ł��ÆłœØ,œ�Œ�ł�Æ�ø���ªłœ���ł�œ
ºŒøœ�����Æł�ÆØ����Ø����Ø��ı,œŁł���œ��	Ø
��ªø�œ�ÆØ�Æ��ÆØ

�æ�Ø�Ø
��øA�œ���ª�ø���ł��ÆłœØ���ø���ł�ÆØ����ØºÆłÆ��ªœ
��œ���.�ªF�FAœł�ÆAª�Ø��ÆØ
øÆ�
ø��œ��ºł�Æ��ł�œ��ÆłœØœ��
œœ��łłÆ��ªœ��œ���,���łÆø�Æ����łØ�œł.Æ��ÆØ
��Ø����œ�Ø�
�øØÆ�œ���ªœ�ø����ł��ÆØ����Ø/����ı,�Œ�
����œ�Ø����º�œ�Ł�.
�ø�Æ��ª�ØøºØÆł�Æ��łØ
øÆ�
�œ	œ�øł��łØÆØ�Ø�ª�ÆØ���ł�
�ÆłœØ,���Fœ���łºœ�Ø�æØ
Øº����ł�
��ł��ØªØ
������łÆ�œ����
��łœø��	��œ��ª����łØ
�ÆØ����F
/�����Ø
ø��Ø�ª.º��-º�Øø��º�ł
ºØ��º���łºœØ�æØ
ÆØ�Ø�ª�ÆØ��Æ��ł��Ł	�Æ�œØº�æ���ªł�ø���łºœ
Ø�æØ
��łØœ�øłœ��Ø�ºł�Æ���ªø���ł�œ.�ªłøœ��łºœØ�æØ
��ª��
��łºœØ�æØ
ø���ł�ZØ�ª��-��œ��º�œÆ���ª.��æ���ºŒØø��Æ�Ø�ÆØ�
��ÆØ
øÆ�
���ł��ÆØ����Ø�œ��ª��ºœ�Ø����ºł�Æ���ª�ø����ł�
��ÆłœØº��ł��ÆØ���ÆØ
øÆ�
���ł��ÆØ����Ø/����ıœ�ŒÆœ�Ø��Æ�ºł�
����ł��Œ���łø�Ø
��ª�œ,º�øł��łºœ�Ø�æØ
ÆØ���ÆØ����ł���ÆłœØ
�œ�ł�ł�,����Æø����łÆ���ºł���.�
���ł��ÆØ����Ø/����ıœ�Œ
Æœ�Ø��Æ��łºœ�Ø�æØ
,�ÆØ��Ø�ª�ÆØ����ł���ÆłœØºÆł���ł���łºœ
Ø�æØ
��łØœ,�Ø���	øł������łÆ��œ�Øºœ���.���º�����ł��Ø�,Ø�Ø���ÆØ

øÆ�
Æ�æ�łœÆ�Ø�œ�ø����
Øø��ºØłÆ���ª�ø���ł��ÆłœØØ�Ø���

�ø���œ��ªœ�ø����ł��ÆØ����Ø/����ı,�Œ�ªÆłF�ø�Æº��ł�
��ł�Æ�œ�
��æØÆ�œØ�,�����
��º�º�œ�Ł�.

462

Ł�Ø�ł�æ����Ø�ø	ŁØ�Zœø�"�



.2BKHGQCKQFPEKRFNCKQFFGZKOCMNFRGDTCDKEGNFKNEKO

�œ��ª�œ�	øłØœ��æ	œ��ºł�Æ��ł�œ�ÆłœØœ�Ø��ŁØ���ø�ªÆłØ�ÆØ�
�æºæ�ºØ
łÆØ
Ø�œł,��º�Ø	ł�œ��Ø�����ªØ�ø����œ�æ�º�Ø�œÆØ�
���łØ
�ÆØ���ªØ��Æº������Æ�Øª���Ø�ªØ
.łØÆ�Ø�æºæ�ºØ
Ø�FÆÆæ�	�ø�
ªÆł�ºł��ø���ªØ��Æ�łØ
łÆØ
Ø�œł,��ªÆłØ��Øø�œ���ª���łØ
.

ŁØ�����ÆªÆł��øø�łØÆ�Ø�œªF��Ø�œ�ø	ŁØ�œ�Æ�ææ��ø�Øł�øØ
.
���ª���ø���Ø��œ�ºł�º�ÆÆØ�œŁØÆ�Ø�æØ
øÆØ��Ø�ª�ÆØ���Æ��ł
��Ł	�Æ�œ�ł�ł�œªF��Ø�œ�ø	ŁØ�œłÆ�œ.���
��-����øØ�ºł�Œ�Æ�Ø��
��øØœÆ�ºł�Æ��ł�œ�ÆłœØœ,�Ø�ªØÆºŒ������œ����ª���ł��ÆłœØ
Æ�łØ
�ł��F
.�ºł�Æ��ł�œ�ÆłœØœÆ�æ�łœ�Ø�œ�ÆØł�œ���ª��œ
�ºŒø��ł��ÆłœØ�Ø����ł��º�ªÆł���F�,��	ØºŒœ��ªª�œ��Æ��łØ

����łÆØ
Æ�Øª���ø��Ø�ª�	��œ�ÆØœ-��ø	Ł���łø�Ø�œ�ł�A�ŁØ�œ��-
��œ��æªØł�œ����ª���łØ��ªÆŁł
�œ���æºæ�ŒÆØ���ªªØ
.	�F�
�łø�Ø�œ�ł�A�ŁØ�œÆø�Æ��æº��œ	�Øœ�œ�æØº���łØÆ�Ø��ØºØ

���Ø�øº�œ
.�Ø�Æ��F����ø�Ø�����œ���ł���ÆłœØ���ªø���ł�
ºÆłÆ�œ��Øª�Æ��ÆØ
�æ�Ø�Ø
,�ÆºŒF�����æł�Aª��œ�	��œÆ��
���łØ
.��ÆØ�łØ
øÆ�
��łºœ�Ø�æØ
ÆØ��Ø�ª���ł����łœ���ł
ø������ª,�Ø��øłœÆ���ªłœ��ł�œÆ�œ�
�	ł�ŁłØ
ø��Ø
œ�Ø�
����
��łºÆœ��ø�Ø���Ø�œ�����Æ��ÆØ
�æ�Ø�Ø
,�Œ��ø�Ø-øæœ�
�Ø�

�łØ
���łºœ��ø	Ł,��ł��ø�œ���œ�Ł����Æ�ł�Æœ����ª���łØ����
����Øæł��ø���łºÆ�œ���ØŒ.

�	Øł�ø�ŁØ������ł,�ºØA�ø�ł�Æœ�ø���ªłœ���ł�œ�ø�Ø����ÆØ�
����œ���ª��łØ�Ø�œł�ø�Ø��łØ
,Ø�ÆØ��ªÆłÆ�ºł��æºæ�ºØ
�ø	ŁF

łÆØ
Ø�œł.Ł������Æ�ææœ�������ø��ª�œ�æ	ł����ØŁØ
��Æł�ø�F

œ�ÆØ�Æ�ºł��łØÆ�Ø�œªF��Ø�œ�ø	ŁØ�œ,���
�Ø��ªÆłÆŁ��º��.ø�����
��FÆœÆ�Ø����	ØłØœ.º���ªØø�ł���Ø����łºœØ�æØ
Ø�ØÆ�ÆØ���ªªØ

����łÆØ
,������Ø�ø��ªªØ
Ø�Ø̇øÆ��œ�Ø��Ø-�ª��œÆØ�Ø�
�Æ�Ø���Ø�
�	œ��ø�ÆØœ-�ø	Ł.

�ØÆŁ��łø���øø��	łœ��Ø���ÆØ����łØ
�ÆØ���ªØ���Æ�ææ��
�Ł���ºØ�ºł�Æ��ł�œ�ÆłœØœ��������ÆØ�Ææ�	�ø�ªÆł��œ	�łł�œ
����ª���łØ�ª�ÆØŁ��������Ł.ÆØŁ������ª���łØØ��Øº��łÆ��ªØ��
�Æ����Ł�œÆ�����Ø�ª,�ØÆŁ��œ�������Øœ�œ��Øø��øÆ��ł��	�Ø
�œ�łÆ�œø���ªØ�����ªø�ØøØÆ��	�øÆ����Æ��ł��ª��œØ�ªØ�.�ł��

463

����Ø�ø	ŁØ�Zœø�"���	øł�œ����Ø���ª�ø	ŁØ���ł��ÆłœØ



ø�øø���Ø�����ª.�ł�Æœ�ø���ªłœ���ł�œºŒøœ����
����ł�œ
�ÆłœØœœ��Ø����
���ª��º�Ø�œÆØ�æ�Ø�ª��Øø�Æ�Ø���æ�łœØœ��
��øÆ���ł�ø��Ø�ª,�Œœø��ł�ªF�����	łª��Æł�ł�ÆØ��Øø���ªł
��ł�,��	ØºŒ�Æ����ªÆØ�æ�Ø�ª��º�Ø�œ���Æ�œÆ������Ø�,�ÆØ��Øø��-
���ł�Æœ�Ł��łØ����łØœ�Ø���º�æ��ªł���Ø���Æ�º����ªÆØ�æ�Ø�ª.

.3FZ\TF[NFGZKOGPJVNKOVGJRXKBNKKO

�øø��æ����ø�Ł	�Ø
	�Ł��Ø��F
Øœł�����ØæF��ÆŁØ	��ÆØ�ªØ
�œ�Œ
	�ªø�
Ø��ØÆ�Æ�Æ�œ�œ����œ
Æ��Æ�œ��łØ�œ.�øø�ÆØ����ø��łØ

Øł�Ø��Ł	�Ø
	�Ł��Ø��F
���ØæœF��Æ�
��Øª���Ø�ªØ
�œ�Œª���øÆÆ��
�Ø�
Øªłø������º�Ø�œ��łØ�œ91.º�������œ��łł�øøÆłÆ�Ø���œØ�Øª�Ø�œ
�ÆłÆ����œø��Ø���œ�æÆØ�œøØº	���Ø����ł���æ�92.

�Ø����ł�øÆ�øø�œ���.�
��œ,��ØæÆ�ł�ºØ�Øœ��Ø��ł������Ø

��ºł�Æ��ł�œ�ÆłœØœ�øłØ	�Øœ��øø�œ���,�
�
��Ø��Ø����œ
º�Ø�.
������Ø
���Fª���ÆØœł	Øł�ŁÆ	ł�Æ�Æ�œ�
�º�æ��ø���ł�œ�ÆłœØœ.
��ºŒØø���æØ�,º	Øø�F�œØ��Ø�,ºØ�ºł�Æ��ł�œ�ÆłœØœÆ�æ�łœ�Ø�
�ø�Ø����ÆØł�œ�Aª��œÆ�Øª��æ�Ø�œ,��Ø���
�œ���ª��œ,�ÆºŒ���ªª
�œ��Æ��łØ
����łÆØ
Æ�Øª���ø��Ø�ª�ÆŁØ	��Æ���æªØł�œ��łºœ
�Ø�æØ
Æ��ł��æ�ªłœ.

Ø�Ø���ÆØ
øÆ�
Ø�Ø��º���ł��Ø�º	�œ���ªø���ł����ª
øœ	ª
Æ	���º��ł�ø��Ø�ª��øłÆØ���ÆØ��Ø�ª���ł���łºœØ�æØ
ø���ł�ZØ�ª.
Fœº�øÆ��ÆØ
łÆØ
�	�œ�ø�º	F���œ�Ø��Ł�œ��Æ�œº�º�Ø�œ����œ�
��ł�.�
��œ,Ø�Ø���ÆØ
øÆ�
º	Fœ����ª���łØœ�ÆØ�Ææ�	�ø�Ø�
��
�øł�ø���œØØ�œłÆØ���œ���ł��Ø�ª,øº���ø	ŁØ̇Æ���Ø	F��ÆłœØœ
ø��œ��ª
Ø�øØŒ�œ	ªº��ł�,��Ø	F����ø�Ø���ø	Ø���Ø�.�ł��øØ�Ø�
��
�ø��Æ��	�	łŁ�Ø,Æº��ł���ł�,�œ�ø���ø�º	Fœ����ª
���łØ,øº�Fœº��Æ���Ł��ÆØ
øÆ�
����œø�º	Fœ����ª���łØœ�	Ø�
��œ���œ�.ºŒ,��ø�,Fœº�øÆ��ÆØ
�æ�Ø�Ø
�Ł�œ�Ø�Æ���ª
��Ø�œ
Æøł�
Ø�ªÆ�Ø��ª�ł�����������ł�
���Ø�ª,�øłØł�Øøª��Ø.

464

Ł�Ø�ł�æ����Ø�ø	ŁØ�Zœø�"�

91Melissa Murray, The Networked Family: Reframing the Legal Understanding
of Caregiving and Caregivers, 94 VA. L. REV. 385, 450 (2008).

92Nancy E. Dowd, Multiple Parents/Multiple Fathers, 9 J.L. & FAM. STUD. 231,

244 (2007).



�ºł���º�	����ª��łØ���ª
Æ��ÆØ
�æ�Ø�Ø
	���œÆ��œ��ª
,øº�
�Ø��Ø����	øłœ�����ø�œÆ�Øłœ�����Ø�œ��ł�.�Ø�Ø�Ø��ł�øÆ�øØ
��.�
��œ,Æ�øł��Øø��º�łºØ�
����ł�ÆØ����Ø���º�	���ØœØ
�œ
����ª���łØÆ�Ø��ª�ł����.ºŒ�ł�,��ø�,Æ��ÆØ
ø�	æØ���æ	ł�œ�º�Ø

"��̄Æœ�ł�"��"�Æ�œÆ��-º�ł�
"93.�łœØ���º	F�ª���ø���ł�œº�øł
�ª�ÆłÆ��ł�œ�ÆłœØœ��Æ�œ,ºŒØø�ø�ł,����Æª�ø�Ø�����ł��Ø
ÆºŒ.
�ł�Æœ��ªłœ���ł�œÆ��œ�ŒÆØæ�æ����łºØÆØ
�ÆłœF
-	æØº����F

�ø�Ø��ø��œ��œ,øº��Ø�œø���œ��Ø	Ø�œ��ÆłœØ�œÆ��F���.�ºł�
Æ���ª�ø���ł��ÆłœØÆ��ł��	�łøœÆ�Ø�œ�ÆØł�œ�Aª��œÆ��F���
�œøłØø��ł��œ�œ����œ�ªø�œ��Æ��œ.��ØæÆ�ł�ºØº	Fœ��ł�œ�ÆłœØœ
�ø�Ø�����Ø�œł��Ø�Ø�œł�Æ�Ø����æłØœ��øłº	Fœ��ł�œÆØ����Øœ,øº�
	��Ø
łÆ�œ�ª�ÆłÆ��ł��ÆłœØøØ�ł�Ø	F���æœ�º�œł�øØœø��Ø�ªÆ����
���º��œ�Æ�F�.��œ,����œ��ÆØ
ø�º	Fœ��ł�œÆØ����Øœ��ÆæØæ�ł	œ�
ø��Ø���ª-	��ØÆØ���
�ÆØ����Øœ��Æ�ÆØ����Ø.�º���
,�º	Øø��Ø���Ø�,
Ø�Ø���
�ø���œº	Fœ����ª���łØÆº��ł���ł�Æ�œ�
��æØÆ�œØ�.

.4SKMGO

�Ø����ł�øÆ�øø�œ�����Ø
��ÆØ�ł�Æœ��ªłœ���ł�œºŒøœ����
��
��ł�œ�ÆłœØœ.�
��œ,��ØæÆ�ł�ºØ�Øœ���œ��ªª�
�øø�œ���Æ�����œ
��Æłœ���ª��œ��æªłœ���ø�Æ�Ø�.����
,��ÆØ������ÆØ
œØAœł
��Ø��œ�æ�Ø�œ�øł�Ø-�	øł����Ø��º�Ø�,�ŒÆ�Ø���ÆØ��	�Ø��ÆAª��œ
�ÆØ��Øœł���œ���Æ�Ø
��ºł���Z���Ø�ª,�����ł���ÆłœØ�����Æł�
Æº���œ�)º�	�łŁÆ	ł��ª
(ZØœł���œØ�ø���ºł�Æ��ł�œ�ÆłœØœ���Ø

���æł���œØ�.

����Æ�Ø�æ�ÆŁ��łØ�œø��łØ
øÆ�
�ø�Ø���œ��łłø��œ
��ªłœ�ø����ł�œ.Ł��łØ�œ����Æ�ææ�œ��æ��Ø
ø��Ø
ø��ø	��œ
�F��œºØ�
Æ�Æł�.Æ�����œÆ�Ø�œFø���ø��Ł���ÆªÆł���łŒ����Ø
���ª�ø	ŁØ���ł��ÆłœØ����łØ
�ø��Ø
,�Æø����Øø�œ�ø���œ�
��øØÆ�œ�ø��ºł���.

465

����Ø�ø	ŁØ�Zœø�"���	øł�œ����Ø���ª�ø	ŁØ���ł��ÆłœØ

93ł��,��ø�,	��æøØ	��"��ł�Æ��º�ł��Z���-øA���ÆØøØ��øÆ����Ø-��Ø��"
P[VJKOØ�459)1988(;�"�92/5942VNGRKR’BNPGRK,	"ª��)3(837,844)1994(;
�"�93/5464,��Ø��"ø2,Æ��’861;Pinhas Shifman, Involuntary Parenthood:

Misrepresentation as to the Use of Contraceptives, 4 INT’L J.L. & FAM. 279 (1990).



F.FPI[\I[KCG\F[NFFMZFCPTPEGFP[VJK[NFFGZFFICZ\K

����Ø�æ�ÆæØŁ���Ø�œæ	�Ø	Ø�œøÆ���ø�Ø���œ��łłø��œ��ªłœ�ø�
���ł�œ.�����æ��Æ��ÆØ
�øł�ª���Ææ	ł�œÆ��ł��ł�Æœ)º�������œ
��Ø�ø�������ØŁØ
��ÆØ�Ø�ª����
œ�Œ�æœF��œÆœł��œ��Ł������
�æÆØ�œ����ØŁ�œ��Ø
�ø	��(���Æ��ÆØ
øÆ�
�ªØ���Ø��ł�ø��ØØ�œł
)º�����ł�œ�ø�œ	œ��łœ(.�Æ�Øł���æ���ÆæØŁ���Ø�œøºÆł�ª�������
Ææ	ł�œ���łØœ�����œÆ��øÆ�øF
�łŒ��æ�Æ���œ�øœ�ł�Æ�ø�
��ÆØ
øÆ�
�œ��łłœæ��Fœ���ł�œ��ÆłœØœ,º	Øø�Ø����ªłœÆ���ł��.
���œœ���œ���ł�œ��ÆłœØœ��º�łÆªØ�Z��º������łœÆ�Æ�œøØ��ø
Æœł��œ��Ł���ÆøØł�œØ�ø��
��ø�œ���łŒ�Æ�œØ�ª����
,���º��
����łœÆ�æØÆ�œ�ÆłœØ�œłÆ���Ø�œ���łø�Ø�ªºÆłÆ�����
Z��	øłœ
�œÆ����œ���æ��Ø����ªœ-ł��œø������ø�Fœ�������ªº�,łØ,
���ªœ-ł��œ�øłœª�Øø�œ��Øø�œ��øØÆ�œÆ�œ����ª�ø	ŁØø���ł�
���ł���ÆłœØ.

�	ł�����ø�Ø��Ø
����ªØ
æØŁ���Ø�œ�ÆłœØ�œø���œøÆ���Ø�ª
Ø��łøł��łØ�
ª��œø�Ø���øłÆØ����Ø��Ø�.����ł�ø��Ø�æ�Æ��ÆØ

øÆ�
����Ł�ø��ª��œ��Ł	�œ���-ÆØ����Øœ��ª��œ�Ø�ª�Fœ��	�Ø
ø�Ø�ª���ª.����Øª��Æ�łØ
ø�����œ�Łł�ææ���Ø
����ØŁØ
��ÆØ�Ø�ª
����
œ�Œ�æœF��œÆŁº�����Ø�œł	��Ø�œ�øØ��øÆœł��œ�ł�,Æœł��œÆØ�Øœ
��ÆøØł�œØ�ø��
	��ª�Øœ.º�Øª�����ÆÆ�Ø-������œ��Ø�����ØŁØ

��Ø
�ø	��Ø�ª�Æ��ÆØ
ø�"��ł�œ�ø�œ	œ��łœ".�����"��ł�œ
�ø�œ	œ��łœ"�œF�æ���ÆØ
øÆ�
�Æł��Øø�ø�Ø�ÆØ�Ø�
øł���Ø�øł
�Ø�Ø����F�Ø
��ÆØ�����
Ø�ª��-��œ��ª��Æ�ø�œ�94.����ø�Øø��	ł
Ø�æ�Æ��ÆØ
øÆ�
���ł�œ��ÆłœØœ�œ	œ�œ���łø�Ø�ªºÆłF
.����
���������ø�Ø��Ø
:)�(Æ�-���ø���ł�)�̄
Ø�Øª�Øœø�º�æœ����Ø�œ
���łø�Ø�ªºÆłF
,����/���º�æ/œ����Ø�œ�ªø�,�ł�øØ
��œ�œ�Ø

��ªø(;)Æ(��ł��ÆłœØø�Ø��Æ�-���ø���ł�)�ª����:æÆ,ª�ª,ł�Æ-�ø	��
��ł,�Ł	�œ,ø�łŁ	Øœ(.

466

Ł�Ø�ł�æ����Ø�ø	ŁØ�Zœø�"�

94ÆØøł��F�Ø
º���ł���Ø
øœ��ºØ
����łØ
���������F�Ø
�Ø��ł��ł�œ�ø�œ	œ
��łœ.ł��,��ø�,��łº����ł�œ��łœZwww.alp.org.il/;�œłÆFÆØ�Ø)�œł�Øºł�Ø�œ
���łŒ�Æ�œØ�ªØ
����
(Zwww.babyli.co.il/;�œł��ÆFÆØ)�œł�Øºł�Ø�œ���łŒ
��Ø�œø�œ����ł�œ(Zwww.gobaby.co.il/.



.1FINJFNDENB\FKNENVRK[FKNERGNE

���Ł�ø��ª
��ÆØ�����
Ø�ª���ª��Æ�ø�œ��
���ł��ÆØ����Øø���
�æØŁ���Ø�øÆ��ª
��	ŒZ���
�Æ�Øł��œ�Œ��ª��œZ���ł���ª�95

ø��Ø�ª���łø��ºÆł���ª.�	ØºŒæÆłœØøØ�Ø��º����	łØªÆØ����ÆØ

�ø��Ø
Æ�æ�łœ�ªØ��Æ	ł��,���
Ææ�	�ø�ªÆł���œ-��Øª��Æ�Ø�œ
��ł�œ�ø�Ø�œ��Ø�œª���œ.º�øł�ª
���ØŁ��ÆØ�Ø�ª����
��-��œ
��ª��,���ø�œ������ØA�ª�œ�ø��Ø�ª����
Ø���,���
�Ø�ÆØ���ÆØ�
�Ø�ªøłÆØ����Ø.	��Ø
łÆ�œ���ł��ÆØ����Ø���Ø��ÆØ�Ø�ª����
���
����Ł���ø�œ	œ��ØªØ��øØ�Ø���ø�œ��ŁØ	��ÆØ�ª��ª�����)º���ł,
����Ł���ø�œ	�œø����ł���ÆłœØ�Ø��œ��Ø-Æ��ªØ�-�Ø����
�Æ�œ�Ø�ª
����
(.��æ���ºŒ,Æ�ł���Ø����Ø�ª�ª̄�ÆÆØœ���ł���ÆłœØ�Ø��ł�Ø��
�œøł�œ)attachment(ºÆł��œ��Øª�.

��ØæÆ�ł�ºØÆ��	��ł��ØØø��ºØłÆ���ª�ø���ł��ÆłœØÆ��ÆØ

øÆ�
����Ø�ø�œ����ØŒ����Ł���������	���ø��Æ�œ�Ø�ª����

ºªØ��ª��Æ�ø�œ��
���ł��ÆØ����Ø.ÆæØŁ���Ø�œ��	�łŁ�œÆ�������
���ł��ÆØ����ØÆ��ØŒ�ø�œ��
���ł���ÆłœØ��Æ�œØ�ª����
���łŒ
�Øª���Ø�ªØ�.�	ØºŒ�ºł�Æ���ª�ø����ł���ÆłœØ����Æ����ª�

ł����œØ�
��ø�œ	Ø
���łF
ø���ªªØ
.��æ���ºŒ,Æ��ÆØ
��Ø����
�Ø�ª���ªÆªłŒ-º����ª���ºœ�Ø���
���ł���ÆłœØº��ł��º�ªÆł���F�,
��	ØºŒ�ºł�Æ���ª�ø����ł���ÆłœØ������Æ����ª�
łA�œ�ø�
�Ø�ª.�ºł�Æ���ª�ø����ł���ÆłœØ�ø�łœ�œ��łºœ�Ø�æØ
ø���ł�
ÆØ���ÆØ��Ø�ª,�œ��ºœÆ�ł���œø���øºØ�œ,��łØ�œ,ª�����ªªØ�œ.ÆºŒ
�ºł�������Æ����ª�
�Ø�ŁłæØ
�ÆłœF
�ø�ÆØ
ø�ø�Øłœ�øł
�ł�øØ���Ø�ŁØ�Øø���łÆØ��Ø�ª�ÆØ��Øø�Ł	�Æ����ª��º��ł�,�	ªœ
���łØ�œ�ŁØ	��ÆØ�ª��ª�����ÆØªØ�Æ��łØ
�����F�Ø
ÆºŒ�º�Øª�

��łºØ
��ø	�œF
,���
�Ø��ª�ÆłÆª	�æ��ø	����æ�łœØ.Æ��ÆØ

øÆ�
��ªœ
ø���ªªØ
�øœ�œ�ÆØ�œF
��
�æœF�Ø
��æº�œ
���łØœ,
Fœº�øØ�Ø���
�œœ�ºŒ�ø�Æ�œÆ�Ø�œ��ł��æ	�Ø	Ø.

467

����Ø�ø	ŁØ�Zœø�"���	øł�œ����Ø���ª�ø	ŁØ���ł��ÆłœØ

95�����"��ł���ª�"����æ	ł�ø������ÆłÆ�-Ø��ø����Ø��Æł[RKC\KOGKNEZ
SKVGZQ[NP[VIG\P[GNCG\CK[ZBN)2012(,����ªłø
º�Øø�Øœ�œ�łœ-����œ�

Æ�-������
Ø�ªØ�ø�Æ�-����ø�Ø�
Ø�ªØ��ÆØ����F
.



)B(CQ-HGD[NFGZF)PPKQ[GRF(CPYZF[N\ZGP\HZT/CKXK\BGFGZKO
PKGTEKOCPYZF[N[KPG[CBOVGREYBK\96

��ø	Ł�Øøł��Ø�ºØłºÆłºØ�
Æ���ª�ø�Æ�-���ø���ł�º�øł�ª�Æł
Æœł��œ�ł�/ÆØ�Øœ�º�Æ���ª�ø���Øø�º�
º�øł�ª�ÆłÆøØ��ø
ÆøØł�œØ�ø��
��ø�œ)ÆØ�ø�ª�ÆłÆÆØ�Øœø���
��Ø��ªœ�ÆØ�ø�ª�Æł
Æœł��œÆØ�Øœ(.Æ�ł�ø���ł�����º�œØœ��ł�ø�œ�ł
,����Ø�œ
�����Ø�œ�Æ��œºØØø�Æ��œ�æº�œ��Øø��Æ�-�����ÆØ������ł���º�
�Æ��œ���łœÆ�Ø-����ºØ�Ø�ªøFA�ªF�øÆØ�ª��ŁÆ�Øø�Æ�-�����º�
ªÆł���F�,�łÆ�œ���F������œ�Øł�ø�,�Fø��œø
�ø	�œ�97.��œł��œ
ÆØ�Ø�œ�Æ�ºØØ�ªø���ªºœ�����œł��œÆØ�ØœØ�Ø�Ø�ªdø���œł�œ�º�
ªÆł���F�98.���æº�Ø
��øØ�œ�eałØ
�Æ�ºØº�øł��ø�øØ��ø
ÆøØł�œØ�ø��
��ø�œ,Fœ�ÆØœ-��ø	Ł���ł�Øªœ�Ø�ª����ł�œø�	Ø�
���łØ
��Ø��ªØ
�
��łØ�ø��Ø�ª��	�Łł�	�æØ��Æ��ªF
,�ºØ���Ø�ª

�º�ªÆł���F�99.�����ł�œF�œ�����
º���º�ÆØœ-�ø	Ł,���łÆ�œ
œæØł��Æªæ��Ø��Ø,ºØ�ªÆł����ª�Ł�Æœ�Ø�ª100.

�ºłœ��ø	Ł�Øøł��ØÆ���ª�ø�Æ�-����º��ł��Ø���	��øF
.ºŒ,
�ºłœ��ø	Ł�Øøł��ØÆ���ª�ø�Æ�-����ø��Øø��øłØÆ��œł��œ�ł�
�Æ�ææ�����Ø�œ����Ø�œ����æº�œ��ªªØ
.ÆØ�łœłÆ���Æ��Ææ	ł�œ
�Æ	æØ��Øøł��Ø�œ���æªłœ��F�º����œØº��ł�œÆ���Ø�œ	�Ø�Ø�œ
�Æœ��œ����Ø�œ101.��æ���ºŒ,Æ�œ�
���Æ��ø	ŁØ�F
,Æ�Ø-����Ø�


468

Ł�Ø�ł�æ����Ø�ø	ŁØ�Zœø�"�

96�ºœØÆ����æœÆ��F���ł��,��ø�,��Øłø��ł"æ��Ø�œÆ��ø�Ø�	łØ���Øª�"FVZYNKJ
�Ł21)1989(;øØ	��"ÆØ�œ�Æ��œ",��Ø��"ø43;�	ł�"��ø	��Æ�Øª����ŁØ",��Ø�
�"ø2;øØ	��EKRKFP[VIFCK[ZBN,��Ø��"ø2,Æ��’101Z135;�łªºØ��	łØ�"��ªłœ
��ł�œ���º�œ��Øœ�ł�ø�łøØ
�ÆØ����F
"EKNPG\CB\KYFZVGBK\161)ł	��º��-�����ł
��łŒ,2002(;�ł��Øœ"�ł�œÆØ�œ��ł�œ�ø	ŁØœÆ�æº��",��Ø��"ø10;�łØ���ªØ,
��Ø��"ø2,Æ��’73Z.118

97æ’23����ł��º"��øłª�ÆłØ��œ07/20,��Ø��"ø.4

98æ’42)�(���œł��œÆØ�Ø�œ.

99æ’11�-12����æº�Ø
��øØ�œ�eałØ
.����ª�Øø,Ææ’12)Æ(,ºØ�Ø����Æ��	���
ÆªØ�Ø�Øæ�ł��Øœł���F�Ø�Øø��Ø
��Øł�øØ
."��łØ
�Ø��ªØ
"���ªłØ
��-ØªØ���,Ææ’1,
º"�Øø��ø�ø�
Æ�Ø���,��œøłØ
�
�
��ø�œ�ø
���ªœØ�ª".

100æ’11)Æ(����æº�Ø
��øØ�œ�eałØ
.

101øØ	��"ÆØ�œ�Æ��œ",��Ø��"ø43,Æ��’85;�"�79/449SNPFR’SNPF,	"ª�ª)2(
779,784)1980(;øØ	��EKRKFP[VIFCK[ZBN,��Ø��"ø2,Æ��’128Z129;Ø�æØ�łØ�



Øº��Ø
�Ø��łæŁŁ�æø���ł�œÆ�����œ�æº
,��	ØºŒ���łœÆ�Ø-����ºØ
�Ø�ªF�øÆØ�ª�ø�Æ�-�����º�ªÆł���F��Ø��Øº������łØª�������œ
���F���102.�º���
,�
������Ø�œ���Æ�-����Øº����Øłø
º�ÆØ�Ø�ª
Æ�œ�
���Æ��ø	ŁØ�F
ÆØøł��.�
Æ�Ø-�����ø��Ø
,��Ø����œ
�Æ��œ�Æ��,�Æ���ø���
�Ø��ªœ�łø
��Ł��ŁØœº�ÆØ�Ø�ª103.�
Æ�Ø-
�����Ø�
�ø��Ø
,Æ�	øł�œ
����ØłÆ�ø�œ����Æ��œÆ�-����,��ªÆł
Fłø
Æ�łø
���º��æØ�104.�
��œ,�
�ª�ÆłÆÆ�Ø-���ø�Ø�
�ø��Ø
�Æø�Æ
�æ�Ø
�œ��łłœ����œÆæ��Fœ��Æ��œ)ÆªłŒ-º��Æ�Æ�œ	łØª�(,��ØÆ��Æ
��ø	ŁØ�F
ºØ�
Ø�Ø��Ø�œł�ÆØœ-��ø	Ł����Ø����ÆªØ���ŁØœ105.
���łø���ł�œÆ�ø	Ł�Øøł��Ø�Æ�ææœ��øłÆØ����Ø,�
ØœÆłłøÆ�-����
�Ø����Æ�ÆØ����Ø,���ª�º�ÆFø��.

469

����Ø�ø	ŁØ�Zœø�"���	øł�œ����Ø���ª�ø	ŁØ���ł��ÆłœØ

FVZKFIGWDGVK\CZBKFFSMPF52Z53)1995(;ø��ł,��Ø��"ø96,Æ��’36Z37;�"	
)����ØØ-
(06/5222VNGRK\R’[ZFCZKBG\)	�łæ
Æ�Æ�,26.7.2006(;�"	)����ØØ-
(

04/3419VNGRK\R’[ZFCZKBG\,	"�œøæª)1(625)2005(.����œ��œ��Æ�Ł����-
ØªØÆØœ-��ø	Ł���Ø��Æ�æº�œ�øłª�ÆłØ��œ,�Æ��ª��łØ
��������łŒ��æªØł
�œ���ø�Ø
Æ�Ø�ł�øØœ:Æ�"ı96/998KZGS-IYYR’[ZFCZKBG\,œ-��1997)1(

939;Æ�"ı94/5087HCZGR’[ZFCZKBG\,œ-��1995)2(.1073���ł���	�łæ
œ�ºØł
��ø�Łłœ���æªØł�œæ��Fœ�øØ��øÆœł���œ�ł�Æ��	��Ø�Æ�Ø�:œ�ºØł��
Æ�Ø��ł�,�œø�"�-.2016æ’32)Æ(�œ�ºØł�����œ�œ�øł���łØÆØ��F��ª�ÆØ�
œ�ł
��ł�.æ’32)�(�œ�ºØł�Æ�ºØ�
�œł�œ��ł��Fœ��ø���,��º�Ø�œ����Æ�œ
�F��œÆØ���łØ
�ø�łł�ÆØ�
Ø�Ø�F��œÆØ�Æ���ø��œł�œ��ł��ÆØ��Ø�ª
øFA�ª.

102ł��,��ø�,�łØ���ªØ,��Ø��"ø2,Æ��’96;øØ	��"ÆØ�œ�Æ��œ",��Ø��"ø43,
Æ��’.85

103ł��æ’�7������øłª�	�Ø
Z�̃������º��æØ�2.2.0001"����łØø�
�Øª�Æ�łı"
)24.3.2011(https://www.gov.il/BlobFolder/policy/birth_registry_in_israel_procedure/

he/2.2.0001.pdf,ø�	Ø�Æ	łŁØ��ÆFłø���Œ�ł	łŁØ���ØøF
ø���Øøø�
�F��ª
�ø�������-	Ø�łØø�
Æœ��ªœ-����œ.���
��
��ø�ØÆ�Ø-����Ł���Ø
ºØÆ���ø�
��Øø��Ø���ÆØ�F��ª,Ø�����Æ	łŁØ��ÆÆ��ª�œ��Øª�	łŁØÆ���.��œ,���łøÆ�œ�

�æ’22����łø
���º��æØ�,Æ�ł�ø�Ø��ªœ�ø����Ø-�	øł�łø�
º�Æ�ª
ø�Ø��
Æ���)�����-	Ø	æ-ªØ�(.º�ł��	ł�1����Øª���ŁØ,���	øł�łØºœÆªØ�
��ŁØœ�Æ�Ø�œøłØ�ø	��łÆ�œ�
���ø�ÆØœ-�ø	Ł�łÆ��ÆØ
�łØ�Ø
.

104Øø��F�ºØ�ªÆł�º����ÆØº�łØø�
ø��Æ�Ø�ªø��Øø�ø�Ø���ø���,��Ø���łŒ
���ºØ�Ø���ø���łºœØ�æØ
���ØœÆØ���Øø�øØ�ª��ÆØ���Æ��Ł��.ł��æ’21
����łø
���º��æØ�,ø�	Ø�ø
�ÆØ�ø�Ø�ªø���ª��Øø�	��Ø�Fłø
��-	Ø��ª��
�ø�œ	œø���
���Æ����-	Ø	æ-ªØ�.

105ł����ł��œæ’28Æ����Øª���ŁØ����œ��ł��œæ’28ª�-28����œ���.



��ØæÆ�ł�øÆ��ÆØ
øÆ�
Æ�Ø-�����Ø�ø�������F�Ø
��Ø
Ø�ªØ��ø	��,
��ÆØ�����
Ø�ª���ª��Æ�ø�œ��Æ�Æø�æØÆ�œł	��Ø�œ�
����Ø
��øœ�ø
Æœł���ø���Ł�,Øø�œœ�ø�ØÆ�Ø-�������ªø���ł�º	Øø�Ø���ø��Ø��
�Ø�ªø���ª�Ø�ø�ł�ø�Ø�
ÆØ����Øœ.�	ØºŒØø��łŒ�ø��œ�œ��ªłœ���ł�œ
øÆ��ºŒøœø��ºł�Æ���ª�ø����ł���ÆłœØÆ��ÆØ
���º��ł�Æ��	�
��Ł��ŁØÆ�œ��Øª�.�ºł����łØº�����ªÆœ�	����
��ª��ªªØ
��łÆ�
����Łœ�Æ���Œ��ØłØ��.��œ,Æª�����������ØŁ��ÆØ�Ø�ªØ
����
ÆªłŒ
�ŁÆ�.����Ł���ÆØ�Ø�ª����
�Ø�����Ł�ø�Øœ��Æ��º���ł-Øª,���Øø
�Æ��Æº�Æª-ł�ø�����ª����łØ�.Øœł��º�,Fœº��Æ���Ł��ÆØ
øÆ�
Æ�-
����Æ���øł�ÆØ����Ø�Ø�ª���Ø��ÆØ�Ø�ª����
������ØªØ��øØø��
ø�œ���æ�.�
��œ,��ØæÆ�ł�ºØÆ��ÆØ
�æ�Ø�Ø
Øø��
��	øł��ª

�Aœł�����ª����łØ)���
�ª�ÆłÆ��ł�Æ���Ø�ÆØ����Øœ�Ø�ª(,106���-º�
Øø�Æ���Æº��ł��
��æØÆ�œ��ªØ�œ�œ��	øł�œ��ª
ø�œ�łŁÆ���Œ
��ØłØ���Aœł�����ª����łØ.

)C(CRK-HGDIE-PKRKKOFPINKJKONFYKOCK\P[G\U107

Æ�Ø-������œ��Ø�����ØŁØ
��Ø
Ø�ªØ��ø	�����ÆØ�Ø�ª����
ºªØ��ª��
Æ�ø�œ�����Ø
��øœ�øÆœł���œø�œ�ØłÆF�,���ØœØ
�
ÆøØł�œØ�ø�
�
��ø�œ108.Æ�ł���Ø���,Æª����Æ�Ø-�����Ø�ø��������Ø
�æØÆ�œ
ł	��Ø�œ��øœ�øÆœł���œø���Ł�,ł��ª�Æ�Ø-����Ø�Ø�ø�łÆØ����Øœ
�Ø�ª.º��-º�,ø�ÆÆª�����ł�ø�Æ�Ø-�����Ø�ø�����øœ�øØ
Æœł��œ
��Ł�,�ª�ÆłÆÆ�Ø-�����œº��Ø
��Ø
Ø�ªØ��ø	�����ª��œ�Ø�ªÆ�ø�œ�
ºØ�ªø�ø�ØÆ�Ø-����.��œ���ª,�
º��	��Ø
łÆ�œ����Ł���ÆØ�Ø�ª����

���Fœ��œÆ�œ��-ØªØ���ł��ÆØ����Ø�����łºœ�Ø�æØ
�
Æ�/Æœ-����
��ØªØ��ø�Ø�ªØ�ª��ØŁ�	���-ØªØø�ØÆ�Ø-����Ø�ªØ�.

470

Ł�Ø�ł�æ����Ø�ø	ŁØ�Zœø�"�

106ł����Ø��"ø.17

107�ºœØÆ����æœÆæ��Ø���ł��,��ø�,�	ł�"�Ø��BœØø�
øœF
",��Ø��"ø22;
Appleton, Presuming Women,��Ø��"ø10;Polikoff,��Ø��"ø9;Nancy D.

Polikoff, A Mother Should Not Have to Adopt Her Own Child: Parentage
Laws for Children of Lesbian Couples in the Twenty-First Century, 5 STAN. J.

C.R. & C.L. 201 (2009).

108ÆØøł���Ø�Æ�	øł�œ
ø�Æ�Ø-����ª-�Ø�F
��øœ�øÆøØł�œØ�ø��
��ø�œ,øº�
���æº�Ø
��øØ�œ�eałØ
��ªØł"��łØ
�Ø��ªØ
"º�Øø��Øø�ø�
Æ�Ø-���.



���º��æØ�ŁłF��Æł�ł�ÆØ�æØŁ���Ø���ø�Æ�Ø-����ª-�Ø�F
����ØŁØ

��Ø
Ø�ªØ��ø	���ÆØ�Æ�Ø-�����Ø�ø��������Ø
��øœ�øÆœł��œÆØ�Øœ
���ł�,��ØæÆ�ł�ø�Ø���
��Æ���ÆØ���łØ
.��ŁF���Ø�Øœ�����łœ
ø�Æ�Ø-�������œ��Ø�109�Ø��Øº�������ªº�Æ���ÆØ�ø�Ø��łØ
.�Æł�
æ�Æ��Øœø�ª�œ�łºØ
ø�øAØ���	��ł�Ø�
,��øł����F�œ��	øł�	łŁØ

Æ�Æł����ø�œ�º�œ
���łeœ���ø	��,�łØº��ÆŁ��œ��Æ���ÆØ�
���ÆØ
����.

��ªØ��ºÆł�ºØł�Æ�º�œ
ø�����œ�ª-�Ø�F
��ø	������łeœÆºŒø�Ø�
��	øłœ�ºł�ÆÆ�Ø-����ª-�Ø�F
ºØª��Ø
Æ�ØÆ�ł��łºØ
æ��Ø��F
ø��Ø
,110

���łºØØł�ø�111������łºØ�Ø��ı112.��ªØ����	øłœ�Æ�Ø-������œ��Ø�

471

����Ø�ø	ŁØ�Zœø�"���	øł�œ����Ø���ª�ø	ŁØ���ł��ÆłœØ

109��Ø�øœ�øœÆ����"�ŁF��Ø�Øœ����łœ"ºªØ��ª�Øø�œ��Æª�ÆØ�ø�Øæ��ØÆ�Ø-����,
øº��Ø���Æł�łøÆ�Ø-�����Ø�ø�������ØŁØ
��Ø
�ø	���Ø�
Æ�ºł��Łł�ææ���Ø
.
ºŒ,��ø�,Fœº�øÆ�Ø-�������
ÆØææ���Ø
,�Fœº�ø�
����ææ���Ø
ø�Ø�
ł��Ø

���œ���ł����øØ������ł���Œ���ØŁ�Æº�-��œ��Ø
�ø	��ø��øÆœ��Æ�œØ�œł
�Æ�Ø���ÆłœØœ.

110ł��,�ª����,Æ�"ı94/721BN-TNR\KCKBGKZNK[ZBNCT"PR’ERKNGCKW,	"ª��)5(749
)1994(.º�ł��œ�"ø)�ø	��œ"�(06/47720CTRKKQ:P.[.B.)	�łæ
Æ�Æ�,20.12.2006(
�º�œ�"ø)�ø	��œ"�(03/6960CTRKKQ:Y’X.)	�łæ
Æ�Æ�,21.11.2004(,ø�Øøł��æº�Ø

���F
ÆØ�Æ�Ø-������œ��Ø�.

111�"�03/3245)����Ø��’(KZG[\[.Z.R’FKGTWFP[VJKNPP[NFCP[ZEFBVGJZGVGS
FMNNK,	"�œøæ�)2(721)2004(.

112�"�01/10280KZGS-IYYR’FKGTWFP[VJKNPP[NF,	"ª�Ł)5(64)2005(.	łø���
	ł���œ�ªłŒÆ�Æ�łÆ��œ-����æÆØ�œ�����F��œ���ı���œØ�ªØ��ÆØ����F
ø�
���œ�.Æ�Æ�œ	æ-ªØ����Øœ���AØ�Ø��ı���ÆØ
łÆØ
Æł�ÆØ��łı.��œ��Ø
ø��æł�
�Ø��øØł�œ�����Ø�ª����ºØÆø�œ2007�Øœ��97�AØ�Ø��ı��-ØªØÆ�-���ø���ł�
���œ��Ø�,Æø�œ2009�Øœ��72�AØ�Ø��ı�æ����,Æø�œ2010�Øœ��88�AØ�Ø��ı
º���,�Æø�œ2011�Øœ��93�AØ�Ø��ıº���.Æø�œ2008�Øœ��87�AØ�Ø��ı��-ØªØ
Æ�-���ø���ł�,�Œ�œ����º���������œ�ª-�Ø�F
�������œ��Ø�ø���.�ºœÆÆª��"�
��ª��æØ�Ø,łº�œ�Ø��ı,�øØł�œ�����Ø�ª,���º�œÆœ)29.8.2012(.Æ�Æ�œ�	łø�
����ł��Øœ���
	æØ-ªØ�ø�ºØł�Æ�	øł�œ
ø��ÆłØ
����ææ���Ø
���ı���œ
Ø�ªØ��ÆØ����F
ø���.ł��,��ø�,��"ı)�ø	��œ"�(07/58[CKJ[EKCR’FKGTW
FP[VJKNPP[NF)	�łæ
Æ�Æ�,11.3.2008(.Æø�œ2008̃F
�Ø��ı��ø	ŁØ���ø��ª��,
��Ø����,ªØ��Æ��ø��Ø��ıØ�ªØ
��-ØªØ����œÆ�Ø��œ��Ø�,�ÆæØº���Æ�ºØ�Øœ���	øł
�Æ�-���Æ���œ��Ø����ı�œØ�ª�Z�ÆØ����Ø�������ıZø�Æ�-����,�ºØ�Ø���Ø��
��Øœ��øł�Æ�Ø-������œ��Ø�,�����ª��
,���ıØ�ª�ł,ø�Ø��Ø�ª�ø���ª�Æ�Ø-
����,Æ�æØÆ�œøÆ����º�Ø
�ø��Æø���Ø��ı��-ØªØ�ª
Ø�Øª�Æº	���øØ��Ø
ø�
Ł�Æœ�����ı.ł��www.lgbtlaw.tau.ac.il/sites/default/files/field/law/file/%D7



���ı���œØ�ªØ�ø���,�ÆºŒ�ºØł�Æ�º�œ����łeœø�Æ�-������ª-�Ø�Øø�
���ł��ÆØ����Øº�øł�
��ª�Ø
�œ�Ø�ªØ
Æ�ø�œ�Æ�æ�łœ�ø	�œØœ,�º�
Æ�º�œ
ø�Æ�Ø-������œ��Ø���F�ø	��113.�
��œ,��ªØ����øØº��ªł�ø
�Æ�Ø-������ª-�Ø�F
��Æ�ł��ØŒø��Ø��ı���łŒ�ºł�Æ���ª
���łØ.��œ,
Æ�Ø��ª���Æ
ø�Æ�Ø-�����Ø�ø�����øœ�øØ
Æœł��œœ�ØłÆF�,�øł
��ºłØ
º��łØ
Æ��	���Ł��ŁØÆ�œ��Øª�114.���łłØº�Œ�æ�Ø
ø��Æø�œF

���ł���œÆ��ªœ��ªØ��,ø�	øł�Æ�łØ
�æ�Ø�Ø
�Æ�-�������œ��Ø�ø�
��ł�Æ���Ø���ŁØœ�Ø�ª�Æ�"����ł�œ	æØœØ"��-��œ��Øłø
º��ł�ø�
�Ø�ª,115������ł����æØ��Æ������.�æØ����Æ���ØªØÆØŁ�Ø,ÆØ��Øœł,
Æ��ªł�œF�æ�œ�Æ��œ-����æÆØ�œÆœ�ºØł��Æ�Ø��ł�ø	�łæ
���ł���116

�Æ�œ��ª�œ�ø���ªØ�������łŁł��ŁØÆØœø��AØ���ł�œ���ÆØ�

��Øª�.���ł������ø�øœØ�œØł�œ�Æ�"ı:���œÆªłØø�ø���łÆ�œ��
��ł�œ�����Ø��ıØ�	Ø�øłª�	�Ø
œ��ªœ�Øª����ø�œ�œø��œøœØ
��Ø���œ;117����łœÆ��F�łØø�
øœØ�Ø���œÆ�łø
���º��æØ���ÆæØæ
���ł�,Æª��������œ�Łł�ææ���F
,������łŒÆ����ł�œ118.º��Øœ�	æ-ªØ�

472

Ł�Ø�ł�æ����Ø�ø	ŁØ�Zœø�"�

%94%D7%A0%D7%97%D7%99%D7%99%D7%AA%20%D7%99%D7%95

%D7%A2%D7%9E%D7%A9%20%D7%90%D7%99%D7%9E%D7%95%D7%A5

%202008.pdf.

113Øø��F�ºØÆØœ-��ø	ŁÆ	łøœKZGS-IYY,��Ø��"ø112,�ª�ØøºØ���Łœ�Æ��œ�
��F�����œÆŁ�Æœ�Ø�ª,��Ø����A��ºł�Æ�ø	��œ����ææ���Ø�œ)æ’22Z30�	æ-
ªØ��ø���øØ�Æł(.����ª���ø�ÆØœ-��ø	Ł�ø���ÆØ�łœ.ł��,��ø�,ŁłØ�ł,
��Ø��"ø2,Æ��’393Z.394

114�ÆØ�łœ���ªłØø��Æ����œ�æ����œ
���łØœø�Æ�Ø-������œ��Ø����ØøØ
Æø�œ
��Ø��ı���Æł���œ���ł�ø�ŁłØ�ł,��Ø��"ø2,�ª�Æ�	øł�œ����Ø�łøØ����ł�œ.

115ł��	łøœPPJ-PDE,��Ø��"ø46,�º���Ø��"ø48��ŁæŁø�Øª�.Øø��F�ºØ��ªœ
�ł�ÆÆ	æ-�ªØ�ł����œ��œØł�º��æœ�Œ�łÆø��œ�łØø�
Æ�łø
���º��æØ�,
���Æø��œ����ª���łØÆ�łØ
��Ø����)ł��,��ø�,ø
,	æ’27�	æ-ªØ��ø�
��ø�̈���øØ����ł,	æ’3�	æ-ªØ��ø��ø�	Łœ�łÆ��	æ’2�	æ-ªØ��ø��ø�	Łœ
�Ø�œ(.º��ª�Øø�����ø�	ŁØ
ºØ��-��œ��æØłº�æ	Æ��������ªØø���Ł��ØŒ
	�ł��Øø�ÆØ�œ��ł�œ�ø	ŁØœ)ø
,	æ’35�-43Z44�	æ-ªØ��ø���ø�̈���øØ�
���ł�	æ’2�	æ-ªØ��ø��ø�	Łœ�Ø�œ(.�ø�Æ�Æ��Ø��ºł�Æ��ł�œø�Æ��œ-���
�æÆØ�œÆ��ÆØ
�æ�Ø�Ø
Æ�����œ"����ł�œ	æØœØ"Æ��
���Ø��ı)ł��,��ø�,
��"ı13-12-57740,��Ø��"ø49;œ�"ø15-12-19291,��Ø��"ø49(.

116ł����Ø��"ø.101

117Æ�"ı16/7978SKZBKR’[ZFVRKO.

118Æ�"ı16/4635XGZ-GKKSNCZDR’PRFNPKRFNFBGMNGSKQCP[ZEFVRKO.



�ªø�ØÆÆØœ-��ø	Ł���F�Ø�ø	��Æœ�-�ÆØÆ,��Æ�����łŁł��ŁØÆØœ
�Ø�
��Øª�ø��AØ��ł�œ	æØœF
119.

Æ�Ø-�����Ø�ø�����ø��Ø
�������ºłØ
ø�Ø�
º��łØ
�º����Øø��Ø
.
Æ�Ø-�����Ø�ø���ø�Ø�
Øª��Ø
Æ�ØÆ�łØº��Ø
����Øł����ł�œ
��ø�œ	œ
Æ�œ��Øª�,���Æ�øŒºø�����ł��Øª�,�Æ�Æ�œ��œ�
Fłø����Ł��ŁØœ
º��łØ
ø��Ø�ªÆ����łŒÆ��º����æ	œ��Æ��ØŒøÆ����œ�æ����œ

���łØœ120.���łøÆ�Ø-������œ��Ø��Ø�
Øº��Ø
��œ�œ���Ø�ø�Æ�ªØ�œ-
Øøł��,Øø�ø��œ�œ��ªłœ���ł�œÆ��ºŒøØœ�	øł��
����Øł���Ø�œ

Øª��Ø
Æ�ØÆ�ł����Ø�œ
���łØ
ø�Ø�ªøø�ł���ª��
ÆØ����Øœ.Æª���
�æØŁ���Ø�ø�Æ�Ø-�����Ø�ø��������Ø
��Ø��łÆœł��œ��Ł���ÆøØł�œØ�
ø��
	��ª�Øœ,�
Æ�Ø-����ª-�Ø�F
�Ø�
Øº��Ø
����łÆ�
Æ���Œ��ØłØ��
����Łœ
��ø�œ	œ��ÆØ�Ø�ª����
��ø�ø��łØ�.

)D(FGZG\P[G\V\BIZ\

�����"��ł�œ�ø�œ	œ��łœ"�œF�æ���ÆØ
øÆ�
�Æł��Øø�ø�Ø�ÆØ�Ø�

øł���Ø�øł�Ø�Ø����F�Ø
��ÆØ�����
Ø�ª��-��œ��ª��Æ�ø�œ�.���æª
ø���ł�œ�ø�œ	œ��łœ��œ�������øØ
Ø�Øª�Ø�œ��Æ��œ-����æÆØ�œ
�����F��œ��ÆØ�����
Ø�ª�����łºœØ�æØ
���Øœ�
�ÆØ�Ø�ª�Œ�Ø��
����F��œ��øœ�øÆœł��œ�ł�����Ø�Øœ,øº�������F��œø�Ø�ªØ�Ø��Æ

473

����Ø�ø	ŁØ�Zœø�"���	øł�œ����Ø���ª�ø	ŁØ���ł��ÆłœØ

119œ�"ø)�ø	��œ"�(16-04-41067FKGTWFP[VJKNPP[NFR’VNGRK\)	�łæ
Æ�Æ�,
1.12.2016(.Æ�æ�łœ���Ł����Æ�)ø
,	æ’Æ6����Ł�(:"�����ł�œ�	æØœØ���ØłºØ

Æ�����ø����ł��ÆØ����Ø,�øł��ª��œ�ŁØ�����Ø�
�Øªœ�,�����ł��º�ªÆł���F�.
���ª�ÆłÆ����º�����Æ�ªøø���ł,�������ø���Æª�F�œ,�	Ø�Æ�����ø�
���ł��ÆØ����Ø�ø�øº��ł���æ�.�Ø�º���Ø��ºØ���ł�����œ���łŁł��ŁØÆØœ
�œø��œ���Æ��ø�ł�,ª�F��ø�Ø�
��Øª�,Æ�����ø�Ø����ł�ÆØ����Ø,�ø�øº��ł�
��æ��º�ªÆł���F�."

120ł�������øłª�	�Ø
Z�̃������º��æØ�2.2.0007"������æ	œ	łŁØ�Æ�ŁØ�œ�øÆ
Øøł���łø�
Æ�łø
���º��æØ�")1.4.2012(https://www.gov.il/BlobFolder/policy/

adding_parent_to_minor_israeli_register_2014/he/2.2.0007_0.pdf.æ’Æ4�������
�Æ�ºØ��ª�œ��Ø
�łØø�
���ø�Æø�œ��øœ�Œø������ª�Øªœ�ŁØ�.æ’�9���œ�
������	øł��ł���œ��Ø����łø�
�Æ��œ�
Æ�łØ
øÆ�
�Æø����ø��ªø��ø
ø�Ø
����ª�Øªœ�ŁØ�,�
��
���Æ��Ł��ºÆłłø�
Æ�łø
���º��æØ��	��œØ�ª��ª
�ø�œ�ø���ª�ª
�Ø�ª��ø��Æø�����ø�ł�Ø�œ�æ	�œ�Ø���ø�œ��ø	�œØ
�ø�œ��	�Ø��łFœ�ŁØ�.Øø��F�ºØÆ�łØ
�æ�Ø�Ø
Fœº�øœØªłø��º����æ	œ���łŒ
łØø�
��Æ��œ)�	Øª�łØø�
Øøæ�º�œ�ªł�øł�Ø�œ��æ	�œ(,���
�ł��ø��øø���
��Ø����ł��ø����ØŒ���łŒÆ�œ���ªÆØøł��)ł�����F���æ’�3�-�8�����(.



Øª���	�Ø�.��æª����œ������
��ÆłØ
Ø�Øª�F
��Æ�Ø-�������ææ���Ø

�����F�Ø
��ÆØ�����
Ø�ª�����łºœØ�æØ
���Øœ�
�Øø�.��Æ
ø��ÆłØ

�����F�Ø
��ÆØ�����
Ø�ª������Ø�œ�
�Øø�Ł�Æ	��œ���Æ�ø��øØ

Æ��œ�æØŁ���Ø�,121øº����º���Æª��	Ø�Ø����ØÆØ��øØ
��ÆłØ
,�ÆłØ

�ªłøØ
��Øø���ł���łŒœł��œÆØ�Øœ,��������łŒ�øØ�œ��ØłØ��
���Øª�.���æº�Ø
��øØ�œ�eałØ
�Ø����	øł��ÆłØ�Øª�Ø�������ÆłØ

����ææ���Ø
��øœ�øÆøØł�œØ�ø��
	��ª�ØœÆØøł��,øº������ÆØ�
�œ��	øł�œ��øœ�øÆøØł�œØ�ø��
��ø�œ��Øø��Øø�ø�
Æ�Ø-���122.
�º��ø�ª
Ø�Øª)�Øø����Øø(�Ø��Øº����Ø��øØł�œØ�ø��
��ø�œ,�ºŒ
�
Æ�Ø-������œ��Ø�.�	œł��ø��ÆłØ
łAØ
���������ææ���Ø
���
��øœ�øÆøØł�œØ	��ª��œÆ��ı-��łı123)��ØŒØł��ł�Œ(����œøł
Æ�æº
���łeœ�ø�œ	œ.

��ł�œ�ø�œ	œ��łœØ��łœæØŁ���Ø�øÆ��Ø�ª�ª̄���ºœ�Ø��Æø�ØÆœØ

ø��Ø
,Æª������Æ���Ø�ªØ
���łØ
�ł�øØ
.��łØ��ÆØ����F
����F
ø�
�Ø�ª�œ��łłØ
Æ�øØ-ÆØœ�	łªØ
,��º���ª��
�ø�Ø��Ø�œÆ�-����ø��,
ø�æF���Æ�Øª���Ø�ª.Æ�-����ø����ł��ÆØ����Ø�ø�Ø��Ø�œÆœ����
��ºœ�Ø��ºø�œ�����ł�������ØŒø��Æ�œ�Ø�ª����
,���Øø��ø��Łł�
Æø�Æº�ø��ø��F�Ø�ª��æ�łœ�œ���ø	�œØ.º�øłÆ�-����ø����ł�
�Ø��ø�œ���ºœ�Ø�����ØŒ�Æ�œ�Ø�ª����
,ł��Øø���œ-��Øª�øØø�ø�
��-��œ�Æ�����ªø���ł��ÆłœØØ�Ø���œ����œ-�Øª���ø�ø�œ�Æ�Ø�œ
�ø���º�øł�ª�ÆłÆÆ�-���ø���ł�ÆØ����Ø����łÆœł��œ�ł�/ÆØ�Øœ��
ÆøØł�œØ�ø��
��ø�œ��º�øł�ª�ÆłÆÆ�Ø-������œ��Ø���œº��Ø
�ł�ø
��ÆØ�Ø�ª�ø�œ�����
.����œ��œ,º�øł�ª�ÆłÆÆ�-���ø���ł�ø��Łł�
����łØ�œł�œ���ø	�œØ,ł��Øø���œ-��Øª�Ø�Ø�ª���œ����øÆ���ª��
Æ���Æ�,���æÆ��ł�œ�ÆłœØœ��œ	œ�œ���łø�Ø�ªºÆłF
.

��ø��Ø��Ø�����Ø����œ-�Øª�ª���œ��Æ�Ø-���
ø��Øø	���
Æ�æ�łœ��ł�œ�ø�œ	œ��łœ���Æ�-���ø��ØøØÆ�œł��œ�ł�/ÆØ�Øœ��

474

Ł�Ø�ł�æ����Ø�ø	ŁØ�Zœø�"�

121��Øł����œF�æœ��łØ
øÆ�
�Ø���øØ
Æ�Ø��ø�œ�ØłØ��Æł���.�
��øØ

�����F��œ��ÆØ�Ø�ª����
�����łºœØ�æØ
���Øœ�
�ÆłØøÆ�Ø�ł	��Øœø�Ø��
��	øłœ����ø�œ�ØłØ��,��Ø��Æ�ª������ø���ÆłØ
.

122��ªłœ"��łØ
�Ø��ªØ
"Ææ’1����æº�Ø
��øØ�œ�eałØ
.

123��ºŒø�ÆłØ
Øøł��Ø
��øØ
øØ��øÆ	��ª��œÆ��ı-��łıł��,��ø�,��"ø)�ø	��
Ø-
(10-04-14816VNGRKR’PEKR\K[ZBN,œ-��2010)2(7996;�øłª�ÆłØ��œFPNXG\
FGGTEFFXKCGZK\NCIKR\FSEZFIYKY\K\[NRG[BFVZKGQGFFGNEFCK[ZBN66)2012(.



�øœ�øÆøØł�œØ�ø��
	��ª�Øœ,F
�Æª��ø���œØÆØ����ÆØ
.º�øł
�ª�ÆłÆÆ�-���ø��ØøØÆ�œł��œ�ł�/ÆØ�Øœ���øœ�øÆøØł�œØ�ø��

	��ª�Øœ,�º�º�øł�ª�ÆłÆÆ�-������œ��Ø�,F
��ł�ÆØ����Ø��ªÆ�Æª
)���ŁÆ��ÆØ
øÆ�
�ª�ÆłÆœ�ł
Øª��(,��	ØºŒ�ºł�Æ���ª�ø�Æ�-����
º��ł��øœ�Æœ�
��ª	œ�ø���ø	Ł�Ø��
ø�ø�Ø��łØ
�Ø�ª124.����œ
��œ,º�øł�ª�ÆłÆÆ�Ø-���Æ�æ�łœø���ł�œ�ø�œ	œ��łœ,�ºł�Æ���ª

ø�Æ�Ø-����ø����łØ
�ÆØ����F
�ø�Ø����ÆØ����ÆøÆ��Ø�ªØ�Ø�Ø�œł
�ø�Ø��łØ
��F
.

ºØ�
�øØ��øÆ������ø���ł�œ�ø�œ	œ��łœ��ø�ÆªłŒ-º����-ØªØ����œ
�ª-�Ø�F
����-ØªØ�Æł���Øø�łAØ
ø����F�Ø
��ÆØ�����
Ø�ª���
���Ø�œ.�
��œ,�Æ�Ø��œØ��łŁØœ�Øœ������œ���ª�œ�
�	øł�œøÆ�Ø-���
��Ø�ø����
Æ�Ø�ł	��Øœø�Ø����	øłœ��
����ØªØ�ªÆº���œ���

ØÆø���ÆØ�Ø�ª����
ÆøØœ���
�ª
ø�Ø�������łºœ�Ø�æØ
����Øœ,
���œ��-��œø���ł����ŁØø��Ø�ª����
ø�ø���œ�Ø�ªØ�Ø���
������ø��Ø�ª)��œ,��ÆªØ��øØ��øÆœł�������Ø�Øœ��ÆøØł�œØ�ø��

��ø�œ,��º���øœ���ºŒ(.

łÆØ
ØæœF����ł�Ø��ø��Æ�œØ�ªØ
����
Æ�æ�łœø���ł�œ�ø�œ	œ
��łœ�œ�Œ��øÆ���Ł�Æœ�ø��Ø�ª.Ø�ªø���ª�œ�Œ�æ�łœø���ł�œ
�ø�œ	œ��łœ�ª̄���œ�ØA�ª�Æ�æ�łœø�ø�ØÆœØ
����Æ��Æ��æ�Ø

�æ�łœ�F
ø�Ø�ªø��łØ��ł�øØ
.�
��œ,F
�Æª�ÆØ����ÆØ
.ł�øØœ,
Ø�ªø���ª�œ�Œ�æ�łœ�F
ø���ł�œ�ø�œ	œ�ª̄�ºŒ�Ø�
�ØA�ª�,����
��F
ø����ºØł.Æ��Æ�����Æ�Ł�ÆØ�œł�Ø�ªø�����ª��ÆÆØœ��ª�

ø�Ø��łØ
�Æø�Æ�æ�Ø
�Æł�øÆłø�	łØª���Øł�øØ
.ø�Øœ,º�øł�ª�Æł
ÆØ�ªø��łØ�	ł�ªØ
���ł�øØ
,��œł	��Ø
łÆ�œ�œ�ÆØ����łØ
,�øł�
�

�Ø�����Ø����ø
Æ��	�æ��Ø,��Ø�ªØº����ł�Øø��	�ØŁ�����Ø�œ.����œ
��œ,Ø�ªø���ª�œ�Œ�æ�łœø���ł�œ�ø�œ	œ��łœ�ª̄�����ø�Ø

ł�øF
ÆØ����łØ
.��Æ�ø�ø�Ø�œœ�Øª��œ��������œÆØ����łØ
�

Æ��Æø���ł�œ�ø�œ	œ��łœ,�Œ��ªł��ø�Ø
�ł�øF
���Øª�Ø��Ø-
ª��œ���Æ��ł��ł.�Øœł���œøØ�ªø�ª̄�Æ�æ�łœø���ł�œ�ø�œ	œ��łœ
Øº����	Ø�
�Ø�ø	�œ��Ø���Øł�œ	Øæ�œ-���
ø���œ��Ł���ø��Øª�œ

475

����Ø�ø	ŁØ�Zœø�"���	øł�œ����Ø���ª�ø	ŁØ���ł��ÆłœØ

124æ’3���øØAØ�º�Ø�œ��ø�.����ª	œ��ø	Ł�Ø��
ø�ø�Ø��łØ
�Ø�ª�Øœ�����ª
�
�æ’3����Ø��ıØ�ªØ
,��Æ�ºØºº���Ø��Ø��ı�����-ØªØ�Øø��øœ�.�łØ�Ø

�º����	Ø�Ø
Ææ�Ø����Ææ’25���.



�º����œ��Øøeœ,�Fªeœ,tœØ�eœ,æœ����œ���ªłøØ	�ŁØ�œ.�æ�łœ����	øłœ
�
���œœø��œ-�ÆłÆ�Ø�œł�Ø�ª�º	Øø����œÆªłŒ-º���Ø�ª��ª̄��

ø�Ø��łØ
ÆÆØœ��ª,øº��������	øØøØø���ł�����Ø�ª��	øł���œ
��	æ�ø�������	��Ø
łÆ�œ���Æ�Ø������Øœ����Æ�Ø��ł�øØœ,
ºŒøº�øł��������
�Ø�ª,���Øº����Ø�œ���łØ�Øœ�.

ÆØ�øł��Ø
�œ��æ�łœø���ł�œ�ø�œ	œ��łœºº��ø�ª�œ�œŁ�Æœ

ø��Ø�ªØ
�ÆØ�øł��Ø
Æ��æ�łœø�Ø������Æ����ª�
Ł�Æœ�Ø�ª,
Ææ�	�ø�Ø�
�ø����Ø���
��	øł����æ�ł�Æ�œØ�ªØ
����
ÆªłŒ��,
�����ØæØ�������œ��ªª�
�AFœ��F
ø���łØ
øÆ�ł�Æ�æ�łœ�F
��
�ø��Ø�ªØ
ø���ª���Ø�,��œœ�������łŒ�æ�Ø
.�ø����Ø��
Æ�łØ

ø���ł�œ�ø�œ	œ��łœØø��ºØłÆ���ª�ø����ł���ÆłœØ,º���ł,Æ���ª

º��łØ
ø�Æ�Ø-����ø����łØ
�ÆØ����F
.�Ø�æ	ø�ł�����łºÆØ�œł�ø�Ø
��łØ
øœ��ł�Æø�Ø�æ�Ø	Ø
��ª�Ø
.ł�øØœ,�ª�ÆłÆ�ł�øÆ��Ø�ª�ª̄�
�ł�øÆ�æ�łœø�ø�ØÆœØ
.ø�Øœ,�ºł�Æ���ª
ø�Æ�Ø-����ø����łØ

�ÆØ����F
œ�ÆØ���ºł�ÆØ�œł�ø�Ø��łØ
���œ�Ø�ª.ø�ØøØœ,Æ��ÆØ
ø�
�øÆłÆ��łºœ�Ø�æØ
���ÆØ��	łØª�,�Ø�ª�ø�F
��Ø�œ��Ø�œł�ø�Ø
ÆœØ
.��ØæÆ�ł�ø�Ø��	æ���œ��	øł�œ��ºØłÆ��ÆØ
��œ�Ø�Ø
ÆØ�œł
�ø�Ø��łØ
�Ø�ª��ª125.Æ��ÆøÆ�Æ�Ø-����ø����łØ
�ÆØ����F
ø�œ	Ø

���Ø
���ØŒ�Æ�œ�ø��Ø�ª����
,�Æ�Ø���ł��ØœØø����Ø��
���ª
ø���łØ
,øº��ª�ÆłÆ��ÆØ
øÆ�
º���ªªØ
�æºØ���ł�ø���Æ�œ�Ø�ª
����
����Øª���Ø�ªØ�.���œ����ªœºØłÆ�AFœ��F
ø�º�Æ�Ø
��ø	��øÆ�ł�Æ�æ�łœ����Æ�œØ�ªØ
����
.��ºł�œ��Ø���Ø�ª���
��Øø�ø�øÆ	�����ł�ø���Ø�ªø�ÆØ�eœ,Ø�ØÆeœe�ª��œ,�œ�	øł
���ł���ÆłœØ��øœœ�Æ��ł�����Æ�F�ø��Ø�ª.��æ���ºŒ,�ºł���
œø�ł�œ��łºœ�Ø�æØ
øœØA�łÆØ��Ø�ª�ÆØ��ª��Ø�œ��Ł	��œÆ�
���ª��œ��œ�,�œ��ªª��øºØ�œø�øłØ
�Ø�ŁØ�F
ł�øF
�æ����.�Ææ��,
�ºł��ø	ŁØœÆ�AFœ��F
ø�Ø�ªØ
ø���ª��œ�Œ�æ�ł�œ�ø	�œØ�œ���
�ø�Ø��æF�Æ�	�œœ�œØ��Ø
��ÆłœF
�ø�Ø�F
�ÆÆ���ÆłœØœø���ł�œ
�ø	�œØ�œø���œ.

���������ºł�Æ���ª�ø����ł���ÆłœØÆ��ÆØ
��Ø�����ø�Ø��Ø�œ
	�F��ÆØœ-��ø	Ł��ª�	�Øø�Ø�ª���ª���Fª�
�ØA�ª�ÆÆø���œ���

476

Ł�Ø�ł�æ����Ø�ø	ŁØ�Zœø�"�

125���F���	øł�œ��ºØłÆØ�œł�ø�Ø��łØ
�Ø�ª��ªł�����łØ:�ł�æ"����	øł�œ
��ºØłÆØ�œł�ø�Ø��łØ
",��Ø��"ø.19



��ł�œ,Æ�Øø����ØŒ��ªłø���łŒłØø�
��ł�œÆ�œ�
����æº�Ø
��øØ�œ
�eałØ
126.Æ���ª��Ø�º�ÆØœ-��ø	Ł�Æ����œø��œ��ºł�Æ���ª�ø�
���ł���ÆłœØÆ�œ�
��æØÆ�œ��ł����łŁØ���Æ��	�Ø�.Fœº�øØ�Ø�
��ÆØ
øÆ�
Ø�Ø���
������Ø���ªº��ł�.ºŒ,��ø�,�
��œ
�æº

���łeœ�ø�œ	œøÆ�æ�łœ���ªªØ
�æºØ�Ø
ºØØ������ªø���ł��Æ�-���
ø����ł��ÆØ����Ø,�Œœ�ŒºªØ��ØłØ��)����Ø���	�Ø�(Æ�Ø-�����	łªØ
,
Fœº�øØ�Ø���
������Ø���ªø���ł����œ�Æ�-���.�ºØA�ø��œ��ª

��Ø�Ø�����ø-�ÆØœø����ł��ÆØ����ØøÆ�Ø�ª��Ø�ª,��ºØA�øŁł

���ł�ÆØ���ÆØ��Ø�ª��łºœØ�æØ
ø���ł��Ø�ª,�ł��øŁ�Æœ�ø��Ø�ª
��FÆœÆ�ł���ø�����Ø�ª�Æø��ø�ÆœØ
ø��Ø
.

.2FGZG\ICZ\K\FP\V\I\NBIZ[FKNEMCZYKKO

��ÆøÆ���ł�œ�ÆłœØœ�œ	œ�œ���łø�Ø�ªºÆłF
�Ø��ø������ÆøÆ�
���ł���ÆłœØ�Ł���Æ���Ł���ÆØ��œ�Ø�ª����
��-��œ��ª��
Æ�ø�œ��
���ł��ÆØ����Ø.�Ø�º�æ	øÆø�Ø��łØ
�ø�Ø���œ	œ�
��łºœØ�æØ
�Ø�ŁØ�Øœø���ł�ZØ�ª�
øłł�øØ���ÆØ����ł���ÆłœØ
�ÆØ��Ø�ª.º��-º�,��
���Æª�ø�ª
�Ø�ø�œ�����Ł���ÆØ�Ø�ª����

�Ø�Æ�ºø�����ºªØ���ªºØ���ł�œø��œ�Ø��ØŁØÆ����	Ø��Ł�Æ�Ø�œł
���ø���ł��ÆłœØø�º�æ��F�ø��Ø�ªÆø�Æ����łØ�œł.�
��œ,
�æØŁ���Ø�ø���ł�œ�ÆłœØœ��œ	œ�œ���łø�Ø�ªºÆłF
����œÆªłŒ-
º��ø���œłÆ�œØ�œłÆº������Æ	�Ø���	øłØœÆ���ª
�ÆÆ��ªØ�œ

���łØœø����łØ
���F
127.��
���Æª�ø��ł���Ø�º�Øæ��F��ª

��æ�)ºÆ�-�����º�ª
��æF�ÆŁØ	���Æ�Øª��ø��Ø�ª(�Ø�����ªœ��ł����
��æº�œ��	�Ø��Æ�º�œ��Æ��ªØ�œ��łØœ.�	�Ø��ÆÆ��ªØ�œ���łØœ�º�����
����łº�øł�ª�ÆłÆ��ł�ÆØ����Ø�øł�Ø���Ø���łºœ�Ø�æØ
����Øœ,º���ł,
Æ��ł�ÆØ����Øø�Ø��Æ�-����ø����ł����ª�.����
Fœº��Æ���Ł��ÆØ

øÆ�
��-���œ��ª�œ�ø����ł����ØØ�ºł���ª�ø����ł���ÆłœØ
º��ł�,���œ��ł���łºœ�Ø�æØ
ø�œ	œ��ÆØ���ÆØ��Ø�ª.�
��œ,�ł��
ø��ØŒ�ÆªØ�Æ��ÆØ
����łØŒ��Ø�ø�œÆ��Øł�œ��œÆøœ�Æ�ø�ł�.

477

����Ø�ø	ŁØ�Zœø�"���	øł�œ����Ø���ª�ø	ŁØ���ł��ÆłœØ

126æ’11����æº�Ø
��øØ�œ�eałØ
�Æ�ºØÆØœ-��ø	ŁFœ�����ł�œ����
º���º�,
���łÆ�œœæØł��Æªæ��Ø��Ø,ºØ�ªÆł���ª�œŁ�Æœ�Ø�ª.

127Æ�łœØ��øœ�øº��Æ����"��łØ
��F
",���"��łØ
ÆØ����F
",øº��æØŁ���Ø�Øº���
�����
º�øł�ª�ÆłÆ��ł����ı��Æ��ł��ÆłœØ��łøºÆł��ºłº��ł�ø��Ø�ª.



��øø����	�Ø��ø�Æ�º�œ
���łeœø����łØ
���F
�ªºªØÆØŁ��
����ª���łØº�Ø�.�øø�œ��æ	Ø
�
ø��łØ
ØæœF����Ø��ł�œÆ��ł�Ø

�Ø���F
���łŒ�ŁØ	��ÆØ�ª,ø��ÆÆ���Ø�
Øªłø������º�Ø�œ��łØ�œ,�º�
ø��ł�Ø
�Ø���F
F�������Øøł�Ø�ª���æF�ÆŁØ	���,	�Ø�Ł���Ø�

Æ�œØª�ø�œÆ��łØ�œø�
��F�����.

F
��A�ł�Æø���łº�œØ�æØ
��ł��œ��œF��œÆØ�Ø�ª�ÆØ���ł�
�ÆłœØº�øł�ª�ÆłÆ��ł�œ�ÆłœØœ����łœ���łø�Ø�ªºÆłF
.���ø�,
�Ø�ø�Ø�łØ
�ª��Ø
�����128.º��ł��Ø��F��ªØ,øº���øœ�Ø
��ø�F

��ø	Ø���ŁØÆ����	F�ø���łºœØ�æØ
���Ø�
łÆØ
.ºŒ,��ø�,��łºœ
�Ø�æØ
��ø	�œ��øŒ����ø�Ø�F�œ,��Ø��ø��Ø�ªÆœ�Ø�œ�øł,
���Ø�Ł�æØÆØ�œø��øł)º���ł,�
�ª�ÆłÆøłø�º��ø��œÆØ�
��Æøł
ø����łØ
�ø�œ	Ø
(�ºª���.º��-º��Øœ���Æ�Ø�ÆØ��łØ
ø��Ø
��-	Ø�æ	ł
���łØ
���F
øØø�Ø�ª���-	Ø�ø����Ø����łØ
���F
�º�Øæ�œ���ł�
��ÆłœØ�œ����.ºŒ,��ø�,�ł�ø��
Ø�Øª�Øœ��Øø�œ�Æ�/Æœ-����Ø��
ª�����ł�ø���łØ
�ł�øØ
ø��ª��
�Øø���ªø�Æ�Øø���ł��ÆØ����Ø
���ł�Fœ��ø	��º�ø�Ø������Ł���º�Øæ��ł
��æ���F�Ø�ª.�Ø-�ºŒ,
�ø����
Øø����œ���ł���ÆłœØ���ªø���ł��łØº���ØÆ��Æº�
�ł���ł�Æ�œ�
��æØÆ�œØ�,��Ø���Øœ�œ��ºł����Øª�Æ��	��	łØ�łØ.
Fœº�ø�Øœ��Æ��œ��Ø
�æ�Ø�Ø
øÆ�œF�
ØÆ����ł���ÆłœØ���ªø�
��ł�.º��Ø
º���Øæ	��ª��œ�æ�Ø�œÆØ�æ���Æ��ø	ŁØÆ�łØ
�æ�Ø�Ø
,
�ŒØ�Ø��ªF���łŒÆÆªØ�	łŁ�Øœ,�Æº��ł��ł���Øøº��Ø
º���Ø�º��
��Ø�ł�����
���łØ
øÆ�
œœ��łł�æ��Ø�ø���ł�œ�ÆłœØœ.

)B(CQ-HGD[NFGZF

Æ����"Æ�-���ø���ł�"��Øº���œ��Æ�Ø-����ø��Ø
���Æ�Ø-���Øª��Ø
Æ�ØÆ�ł,
��Æ�Ø-������œ��Ø�129���Æ�Ø-�����Ø�ø���.�ø	��œ���º����œ�
Ø�Øª�Øœ

478

Ł�Ø�ł�æ����Ø�ø	ŁØ�Zœø�"�

128����A���łº�œ�Ø�æØ
��ł��œÆØ�Ø�ª�ÆØ���ł��ÆłœØ�Øœ�����ª,ÆØ��Øœł,���ł�
ø��ÆłÆ�-Ø��ø���Æł,���æÆ��ø���º��œ"�ø	��œ�ø��Æ�œ"Z�øØ
��ÆłØ
,�

��Æ�ØØ�ªØ
�ø��
,�øł�º�æ��øł�ø	�œØ�
Æ�-���øØø��Ø�ªØ
�øł�ª
.�Æł
Æ�-Ø��ø���Æł,��Ø��"ø.95Øø��F�ºØ���ł��æłÆ��łØ
�ÆłœF
ø�Ø�
Æ�Ø-���
ø����łØ
�ÆØ����F
�º�Æ�ø	��œøÆ�
Æ�Ø-�����Ø�
��Ø�ø���.

129������æÆÆ�Ø-������œ��Ø�łºº�ø��łºœ�Ø�æØ
ÆØ�Æ�Ø-�������ł����łø�Ø�ª
ºÆłÆ�����
.º�øł�ª�ÆłÆ����ª-�Ø�Ø�øłœº���Ø�
Æ�ø�œ��Æ�œØ�ª����
���łŒ
�Øª���Ø�ªØ�,��ł��º�æ�Ł��łFœ���ÆØ
ø�ª�����Ø�Æœœ-	ł�.1



�øł�º�æœ���łºœØ�æØ
)�æÆØœ���Łł�ææ���Øœ(���łø�Ø�ª���ª�º�
����/��	ł�ªØ
/�ł�øØ
��º�æØ
���łºœØ�æØ
�ªø�.�ł��ø���łŒ�ºł�
Æ���ªø���ł�º�øł�ª�ÆłÆÆ�-���ø���ł�Øø��łºØÆ�Æ��øØ�øœœ��
���œ-�Øª���	ł�ŁłØ
ø��Ø
.��Æ���ø�Ø�ªł�øØ���ø����œ-�Øª�
��ŁÆł�œ���Æª��œŁØÆ����	F�ø���łºœ�Ø�æØ
œ�ŒøØ�œØ��
��
��ªł
ø��	ł�ŁłØ
�ø��Ø
.

Æ��Æ��ø	ŁØ�F
ºØ�
ÆØøł��,�Æ�Ø-���ø���łØ
�Ø�ºº�����ª
�ø	ŁØº�	Ø�Ø�ª.����Øøł��Ø�ŁØ�ºØ�
��Æ�œø���œ���Øø�ø�ø��ł�
��ł��Ø�ª)��ø�,��Æœ�����œÆ�œ�
�æ�Ø�3����œØ��ªØ�Ø��ø	��
)�����œ(,�œøØ"Ł-1959(.�
��œ,����Ø���æªØłÆ��ł��Ø	�������œ
��łºœ�Ø�æØ
øÆØ�Ø�ª�ÆØ�Æ�-����ø���ł��,��Ø��������œ�130.

��łºœ�Ø�æØ
����ØœøÆØ����ł��ÆØ�Æ�-�����Ø���łØº��ø�øºø�����
��œ-�Øª��Æ�Ø�œ�æ��Ø�ø���łºœ�Ø�æØ
øÆØ�Æ�-�����ÆØ��Ø�ª,��Ø�Æ�
ºø�����ºªØ����œ�Æ�-�������ªø���ł�.�Ø�æ	øØ���ø���łºœ
Ø�æØ
��Ø���,��	F��ŁØÆ��ø	Ø�Ø
Æ�ºł�����łºœ�Ø�æØ
øÆØ�Æ�-����
�ÆØ��Ø�ª.ºŒ,��ø�,�
��łºœ�Ø�æØ
����Øœº���œ���łØ
�ø�œ	Ø
����Ø
��Ø�ªØ
�ø�œ	Ø
,��Ø�æØº�Øøœœ	œ���łºœØ�æØ
�Ø�ŁØ�Øœ��ø���œØœ
ÆØ�Æ�-�����ÆØ��Ø�ª�ª��Ø�œł.���
��łºœØ�æØ
��łØœ�łØº���ØÆ��Æ	�Ø
����,�����Øø��ºÆ�Æł����łºœ�Ø�æØ
����Øœø����ł��Æ�-����.

Ææ	ł�œ��ø	ŁØœ�Øœ����������œø���œ��œ��ªª�œ�
��ºł��Æø���
�Ø�łØŒ��Ø�øÆ��ł�ø��Ø�ª.œłØ�ÆłŁ�Ł)Katharine Bartlett(131��Ø��
����Ø�º�Ø�œ��łØ�œÆ��ÆØ
�æ�Ø�Ø
����Ø
���łØŁłØ��Ø
���ŁÆłØ
�Æ�Ø
:
)1(�Ø�ª�Ø�Æ�ø��łœ�ø���œ��ª
Æ�øŒ��Øø���	��œ;)2(�ł��
��ªªØ�œZ��ª
�łØŒ��ł��œºØ���Ø�ø��ÆœÆØ������ªø���ł����ª���
��ØœØœ�º���Ø�ª,�ºØ�Ø�ªœ�	æ��œ�º��ł�ø��;)3(��łºœ�Ø�æØ
ÆØ���œ�
�ª
�Ø�ª����Æœ�Øº��Æ�æº��ø����ł����Ø��Æ��ø�ÆØœ-�ø	Ł132.

479

����Ø�ø	ŁØ�Zœø�"���	øł�œ����Ø���ª�ø	ŁØ���ł��ÆłœØ

130���F���ł���œ���ł���ø�Æø�Æ�ºł-	łØ�œ��ł,��Ø��"ø2,���æÆÆ�Ø-���ø�
��łØ
��Ø�ø���,���	��ł�ø����œ�º�����Ø���	æØ�ÆØøł��Æ��������ª�
ø�Æ�-����ø���ł�.

131Katharine T. Bartlett,Rethinking Parenthood as an Exclusive Status: The Need
for Legal Alternatives When the Premise of the Nuclear Family Has Failed,

70 VA. L. REV. 879 (1984).

132ø
,Æ��’946Z.948



ÆłŁ�Ł�œ�ªœÆøÆØłœł�Ø���Æ��ªØ�œ���łØœ,��Ø����œ�œ�����ø���
�Ø�����ªØ������œ��ª
�øł�ø�ø��ł�	æØº����Øø��Ø�ª�������
���œ-��Øª�ø�Ø���Ø��.º��-º�,ÆłŁ�Ł��ÆØ���œ���œ�����œ�º�Ø�œ
��łØ�œ���ÆØ
øÆ�
�œ���ø	�œØ��ł�Ø�Ø�Ø���œF
,º���ł,�Ø�ª�Ø���Ø
Æ�æ�łœ�ø	�œØœ�
ø�Ø��łØ��ÆØ����F
.

�F�œÆ�ºł-	łØ�œ�ª	���ł,Æ���ł����æÆø��œ�æªłœ��ºł�
ÆØ�æØ
��ł�Ø
ÆØ�Ø�ªØ
�ÆØ�Æ�Ø-���ø���łØ�
,133��Ø��œ��œ��ªª�

�����Æ�ø	Ł�Øøł��ØÆø�����Æ�����œ��ª�œØ��łŁØÆ��ø�Ø�ØłØ
:
��Øł���ª�œ�ªÆŁØÆ�ø���łºœ�Ø�æØ
ø���ł�ÆØ��Ø�ª�ÆØ�Æ�-����
ø���ł��Zºº�ø��łºœ�Ø�æØ
����ø���œØœØ�œł�ø�Ø��ªªØ
º�Øø
��ºØł�Æ�Ø���ø	ŁØœÆØ���;��Øł���ł�œ�ªÆ�Øªœ�	�Ø��øœ�ł�

��ºł���ø	ŁØœÆ��łºœØ�æØ
������ª�ø���ª���łØ
�ÆØ����F
Z
ºº�ø�	�Ø�����ł�Ø�œł,Øø����Øł,�ª�œ�º�œÆ�œ,�œ�ªłØø�œÆ�Øłø�
��łºœ�Ø�æØ
øÆØ��Ø�ª�ÆØ�Æ�-����ø���ł��.�º�œÆ�œæÆ�ł�œºØØ�Ø�
�łØ
øÆ�
Ø�Ø�ł��Ø��ºØłÆøł�ł�øØ���º�º�Øø���łÆØ�Ø�ª�ÆØ�Æ�-
����ø���ł��.Æ���ł�����Ø��œ	ł�ŁłØ
���Ø
��ºł��ø	ŁØœÆ��łºœ
�Ø�æØ
ø���ł�ÆØ��ø�F
,134�º���Ø
���łØ
�ø�œ	Ø
;�Ø��Ø�ªÆ���ª
��Øºł�œ�
Æ�-����ø����ł�)������Ø�øºº�ø�Ø�ª��ØłØ�œłÆ�œ
��Øºł�œ,�øłø�ł
�ø���œØØ�œł(;�øŒ�øłÆØ��Ø�ª�ÆØ�Æ�-����ø�
��ł��;œªØł�œ�øłÆØ��Ø�ª�ÆØ����ł����-�ø��ł�)������Ø�øºº�
ø�øłÆØ��Ø�ª�ÆØ����ł����-�ø��ł��ª�Ø�œłº��øłø�ł
�
Æ�-
����ø����ł��ø���œØ	��œ(;135�Øªœ�œ�Øº��º�º�Øœø�Æ�-����ø�
���ł�ÆØ�ª;�Ø��Øœ	ØªØ
��łF
;�ł���
ø����ł�Ø
����łÆØ
)��-	Ø

480

Ł�Ø�ł�æ����Ø�ø	ŁØ�Zœø�"�

133Æ�ºł-	łØ�œ��ł,��Ø��"ø.2

134ø
,Æ��’.28

135��ØæÆ�ł�ºØ�������Ø���º���Æ�ºł�.��łØ
�ł�Ø
øØ�ªØ
Øº��Ø
�Ø��ł�Øøł�œ
�ø���œØœ�
Ø�œł�øœØª��Ø�œ,��º����Æª�ø�øł�
ø�Ø���łØ
�ÆØ����F
���
���Ø�����ªœÆ�ºł�øøł�
�ª
��æ��øł�Ł	�Æ�
Æ��	��Ø�Ł�æØÆØ�Æ����
Ø�Ø�øł��.ł��,��ø�,ł���Ø�Ø��"��Øº����Æ�Ø
/�œ����������ºØ
/�œ?�ł��łØ

���F��ø��øØ
"FP[VJŁ�13,20Z21)2011(;Marinus H. van IJzendoorn, Abraham

Sagi & Mirjam W.E. Lambermon, The Multiple Caretaker Paradox: Data from
Holland and Israel, in BEYOND THE PARENT: THE ROLE OF OTHER ADULTS IN

CHILDREN’S LIVES 5 (New Directions for Child Development No. 57, Robert C.

Pianta ed., 1992); SARAH BLAFFER HRDY, MOTHERS AND OTHERS: THE EVOLUTIONARY

ORIGINS OF MUTUAL UNDERSTANDING 130, 132 (2009).



�ªł���øØÆ�œ�Æ�:ł����Ø�ª,ł������łØ
�ÆØ����F
��Ææ��ł���Æ�-����
ø����ł�(.Øø��º�łºØ���ł�ø�Æ�ºł-	łØ�œ��ł�œ�ªÆæ��Fœ��ºł�
Æ���ª�ø�Æ�-���ø���ł��ø�Ø�ªÆ�æ�łœ��łº�œØ�æØ
ÆØ�Æ�Ø-�����Ø�Ø

ø��Ø
Æ�Æª,��Ø��ª�Æ�º�����łº�œ�Ø�æØ
����ł�œÆØ�Ø�ªØ
�ÆØ�ª��Ø�œ
��łØ�œ��ł�œ.�	ØºŒ���ª�ø����Ø��œ�Ø������Æ�ºł�����łºØ

��œ��łłØ
Æ�øłø�æ��Ø
��łØ
ø���ł�œ�ÆłœØœ.��æ���ºŒ,�º�œÆ�œ
�Ø��æÆ�ł�œºØØø����œ�Æ�-����ø����ł����ª���ø���ł�,��º�
��øœ���ºŒ,�����Ø����ª-ÆØ�F
ÆØ���ł��ÆØ��ª
�ł.

�º��Ø
ø��-American Law Institute���æØ
Æ	Øł���ø	��)����:
º��ØALI(136��Ø�Ø
��ºØł,��ª�Ł��łØ�ø�"��łØ
��F
",�
Æ"��łØ
�º��
�øœ")‘‘parents by estoppel’’(�Æ"��łØ
���ø�")‘‘de facto parents’’(,137

�ÆºŒØ��łØ
ø��øŁ��łØ�œø���łØ
.Æ�œ�
�º��Ø
�����Ø
,��ª
øØ�ºł
º"��ł��º���øœ"Ø���º���º�Ø�œ�����œ���ł���Ø,����Ø�Ø�Æ���ª
�ªØ����ØøØ�ºłº"��ł����ø�"138."��ł����ø�"ØÆ��
������ª
ÆØ�æ�Ø�ª,�Œ���ª�Ø�����œ���ø����łØ
���F
�ø�"��ł��º��
�øœ".Øø��º�ł,�
��œ,øº��Ø
�����æØ
Æ��ÆØ
ø�	Øł���ø	��,139

º���ł,�º��Ø
�ºØłØ
ÆªØ�ÆªÆ�ÆªÆ���ªø���łØ
�º���øœ�Æ���ªø�
��łØ
���ø�,��Ø�
��œ�Ø
�������łŒ��ºØłÆ���-��œÆ��łºœ�Ø�æØ

��œF�œÆ	���ÆØ���ł��ÆłœØ�Ø�ªº�øł��ø	���Ø��Æœ��ØŒø�	Øł�
�œ���ø	�œØ140.��æ���ºŒ,�º��Ø
�����ª��œœ�����ø����Ø�łØŒ
��Ø�øÆ��ł���Øø�Ø�ª,141���ł�æ	º��Ø
Æ�œ�
�Ł�Æœ�Ø�ª���łŒ
ÆØ�œ��ø��łœ����łØ�œ�Æ�œ���Ł�œÆ�ł�ø�	Øł��Ø�Øª���ø	�œØœ.

481

����Ø�ø	ŁØ�Zœø�"���	øł�œ����Ø���ª�ø	ŁØ���ł��ÆłœØ

136º��ØALI,��Ø��"ø.10

137ø
,æ’2.03)1(.

138ø
,��ł�)b(�æ’2.03,æ’2.18,��ł�œ)a(�-)b(�æ’2.18,æ’2.09)2(,æ’2.09)4(,æ’
2.08)1()a(�æ’1)II()g(.

139ł��,��ø�,ø
,æ’2.01,�ª�Æ�Ø	�ø�	ł2��Æ�ºØ�	ł���ª�Æ��º��Ø
����œ
�ø��łœº�øł��łØ�Ø�ª�Ø�
�F
Ø�ªØ�.º�ł��ø
,��ł�a�æ’2.01,ø�	Ø��º��Ø

�ºe��Ø
Æł�ø�Æł�ø������ÆØ
øÆ�
�æºæ�Œ����Æ	Øł���Øø��Ø
.�
��œ,�����œ
ÆØ���łØ
ø����
���Ø��ø��Ø
��ØÆ�œ��œ�æ��Ø�œ,��	ØºŒ�����º�æ�œ��-ØªØ�º��Ø

���	Ø�Ø
Æ	ł.

140ø
,��ł�b�æ’2.01,ø�	Ø��	ł�Ø����æÆ�����œÆØ���łØ
��łØ
Æ�æ�łœ
�ø	�œØœø���.

141ø
,��ł�)b(�æ’2.04���ł�)d(�æ’.3.03



Æø�œ2008��łŒ��łÆ�Łł��Æ�����	ØłØœ�œ�ø	�œ
ø�º��Ø
�����
����Ø
���ÆœØ-��ø	ŁÆø�����ø�Ø
ø��	���������142.�æ�œ���ł
�Fœ�ºØ�º��Ø
������Fœ��ø	��������Ø
���ÆœØ-��ø	Ł143.

���ł�ø������ÆłÆ�-Ø��ø����Ø��Æł���æÆ"�ø	��œ�ø��Æ�œ"
ÆØøł��144����ºØ��œ�æ��Ø�œ��łº�Ø�œø�œ��łł�Æ�æ�łœ�ł�Ø���œ�

Ø�ªØ
ø�ª��Æ�ø	��œ�ø��Æ�œ�Ø��ø���ø���ªłœÆ�Ø��ø	��145.�Æł
�æº�œ�œ�æ��Ø����Æ��	��Æ�:"�Ø�ªØ
���ØØ
ÆØªØ�
�����ø�ø���
�Øº��œ����Ø��ø����œ�œ��ł...��Øæ�Æø����Ø���’�Æ�’��œ�Ø�º�Ø

ºŒ��œ�º��ŁÆº��ł�Ø���œ,œ�ŒØ�Øłœ�Æ���œ���ªł�œø�Ø����ªł�œ��Ø�œ
�����øØ�œ.�Øø�º��ºØ��Ø’�Æ�’�Ø���ø�Ø���œ���Æ�œ��œ	ØªØ
ø�
�Æ�.��œØ
�ø���œ��ł��Øø���Ø���œ�œ	Øª,���	��œ���ı����
��œ��
���ł����ª�."146

ø	�º��F�œØ��łØ���ªœ�����Ø��œ,�Œø	��ø�Ø����F�ł��Ø��œ147.
�ªłŒøÆ�Ø�ª�º���œ�ª��œ���ª�œ��œ��ø�Ø�����
���ØªÆ��	�œØ��łØ

482

Ł�Ø�ł�æ����Ø�ø	ŁØ�Zœø�"�

142Michael R. Clisham&Robin FretwellWilson,AmericanLaw Institute’s Principles
of the Law of Family Dissolution, Eight Years After Adoption: Guiding Principles

or Obligatory Footnote?, 42 FAM. L.Q. 573 (2008).

143ø
.����ł��F�ºØ�ªØ����œÆ�Æª)West Virginia(�Ø���Æ�Ø��ØÆŁ�æ�Ø
ø�
�º��Ø
.��æ���ºŒ���Ø�ºØ100	æØ-ªØ�Æ�Æª��ºł��œ�º��Ø
�������	ł�ØŁ
Æø�œ1990,�ºØØ�æ�ª�F�/Æ��ø�º��ØALIÆ��œ
	æØ-ªØ��Ø�1.5�-.1�œ�Œ100
	æØ-ªØ����,52	æØ-ªØ��æ�Æ	ł2ø��º��Ø
,��Ł	�Æ��ø�Ø
�ł�A�ŁF
����ł
��)�ø��łœØ�ªØ
����œ���łØ�œ��ÆØÆ�œ���Ł�œ������œÆØ�ªØ
(.ÆłÆ����œ

	æØ-ªØ������Ø
Æ	ł2�œF�æ��ø�	ŁØ
�º��Ø
Æø�Ø��,Æł�Æ�-%60��

��œF�æ�œ�Fœ��ØŁł�Øœ,�łÆ-%10���łØ
�Ø�ıÆØœ-��ø	Ł��Ø
��º��Ø

���	Ø�Ø
Æ	ł2)ø
,Æ��’601Z602(.

144�ÆłÆ�-Ø��ø���Æł,��Ø��"ø.95�º�œÆ�œ��ªØł�œ"�ø	��œ�ø��Æ�œ"º�øØ

��ÆłØ
,�
��Æ�ØØ�ªØ
�ø��
,�øł�º�æ��øł�ø	�œØ�
Æ�-���øØø��Ø�ªØ

�øł�ª
.

145ø
,Æ��’276Z.280

146ø
,Æ��’277�-.279

147���F���ł���œ���łØ�ø�Ø��œ�Ø�Ǣ�øÆ�æ�łœ
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�����ł��œ�,Æ�����œø�Øł���ø
��ø	��ø��Ø�ªº�ø��œø

�ø	�œ�ø���	Łł�łØø���ø���	Łłº��ł�ø��Ø�ªÆłØø��Ø
�łø�F
ø�
��ªØ��.Æ��Æ�����ł�ª����ª����ø���łØ
�ł�øØ
/	ł�ªØ
��º�æØ

����Ø�œ�ªø�.

III.�ł�øØ�/�ł�ªØ��	º	æØ��
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Æ�œ�
��æØÆ�œ�ø���œø��		�œ�œØ���.��ø	��œ��ø��Æ�œ��œ��ł�œ
Æ��łø���œ�����Æº����	�Ø
:Æø����
���ł����ª���Łł���ø	��
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�ø��,Æø����
���ł����ª�����ł����Ø�ÆØ������
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���º��øØ��ł��Æ��ø��Øł�øØ
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ø�Ø�ª��Æł�ø�Ø��łØ�,Æ�ł�����ª���łØ
���F
���Ø�ø�œ�º��
�Æ�Øłœ��Æ��ł���æ�ø�º�æ��F�Ø�ª,��Ø���ø�ØŁ�Æ��łºœ�Ø�æØ

��œ	œ�œÆØ��Ø�ª�ÆØ��ª��œ���łØœ���æ	œ.Æ�Ø��ª���ł����Ø�øłÆ�ł
Æª��œ���łØœ���æ	œºø�œ	œ���F
�Æ�ł��º�Øæ��œ�Œ��æ�łœ��ø	�œØœ
ø��,���ł����Ø���ł,ø�Ø�������æ�łœ��ø	�œØœ��ªø�,���Ø�
���łÆÆ���Œ,��ª��œ���łØœ���æ	œ�º	Øœ��Ø����ø�.��º�œ���łeœ
º���œ,ÆØ��Øœł,�œ�º�œ�ø����ł��Æ���
�ØØœł����Ø�ª.Æ��Æ���
�	��œ�º�œ����łeœø����ł�ø�Ø�������æ�łœ��ø	�œØœ��ªø�.
�	ØºŒ��ØæÆ�ł�ºØ�Ø-�	øł�Æ���	łØ�łØœºØ���ł��ÆłœØÆ�łØ
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ø��Ø
øØ�	øł���æØ��
ŁØÆ�ø���łºœ�Ø�æØ
ÆØ��Ø�ª�ÆØ����ł���ÆłœØ.�ø�Æ��º�łºØ�Æ
���F������łºœ�Ø�æØ
øÆØ��Ø�ª�ÆØ����ł���ÆłœØ.�	ØºŒ�ª�ø���
Æ��	F�ø���łºœØ�æØ
���Æø����
�ª�ÆłÆ	���Æ��łºœØ�æØ
ł�øØœ
�Ø�ŁØ�Øœø���ł�ZØ�ª.œ	Øª
ø��	ł�ŁłØ
����Œ��Aœ����Ø-��ł��-
��œ���Ø���ł���œÆ�����ŁØÆ�ø���łºœ�Ø�æØ
.�
��œ,�
F��œ
��º��œ����Ø�œ�Ø���ø���łºœØ�æØ
��Ø���)��ø�,���ł��ø�œ	œ
ø����ł���ÆłœØ�ø��Ø�ªZº�øł�ª�ÆłÆØ�ªÆ��łØ�æØœZ��œæØł
�ª-�ø��Øø���ÆªØøØł�œØ�łA��(,��Ø�
Ø�Æł����	ł�ŁłØ
.

������Ø�øÆł��øF�œ��łºœØ�æØ
�Ø�ŁØ�Øœ��łØœÆØ��Ø�ª�ÆØ�
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�ø����ø�Ø���œ��łł��łº�øłØø����œ��øÆłÆ��łºœ��ø	�œØœ.
	��Ø
łÆ�œł��Ø�ł��Ø�����œ�œ�ø���Æ��ÆØ
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F�Ø
Øœł���œłÆØ
����œ���ªø���ł����ł���ÆłœØ�
��Æ��ÆØ
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Ł�Æœ�ø��Ø�ª,�
���ł���Æ��ł���ÆłœØ��ł��º�ªÆł���F�.��ºł�œF�ł
�ª��œ�Ø�ØÆ�œ,�ÆºŒœœł�
���ø��Ł�Æœ
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ø�º��ÆłØ��ø	����ø��Æœ.��ºł�Æ���ª�º��ł�œøłœ���œŁ�Æœ�ø�
���ł���ÆłœØ,øº��Ø�œ�A��ºł�Æ�AFœ��F
ø���ø�Æ�Ø�ø	�œ�,
œø�ł�œ�øł�ł�øØø���łÆØ���ÆØ��Ø�ªø�����ª�,�œæF���Æ��ø�œ�
����Øœ.��ºł�œøłœ���œŁ�Æœ�ø����ł����Øø���Æ�-����ø����ł�
��ÆłœØ,øº����Æ�łÆ��ł���ÆłœØºÆ�-�����F
��º�Øæ��œ��ÆØœ���-��œ
øØ�Ø�����ø	�œ�,��º���øœ���ºŒ.��łºœØ�æØ
�Ø�ŁØ�Øœ��ø���œØœ
ÆØ��Ø�ª�ÆØ����ł���ÆłœØ�łØº���Ø�œ�
º��Ø�Łłæ�
ø����ł����Ø
ø���Æ�-����.Æ�øł���ł����Ø���ł,Æ��	�œØ��łŁØ��ØæÆ�ł�ºØ����

º�F�Ø
�Ø��Ø-ª��œ���œF
�����Ø
Æ��F�Ø
�Ø�łªØ
�ø�łø����œ
ø�
��øØ
)º���ªœ���Ø��Œ(,�ºł���Ø���œøłœÆ��Æ��æ�Ø
���œŁ�Æœ�ø�
���ł����Øø�Ø��Æ�-����ø����ł���ÆłœØ.Ł�Æœ�ø��Ø�ª�ØªØ��ºØ�Ø�ª
�œ��łłÆæÆØÆ����Æœ�œ��ºœ�Ø��ł��łº�œØ�æØ
�ø	�œØ�œ�
���øØ

ø�æÆØÆ����ł��øłœ�
�œŁ�Æœ�ø����ł����Ø��Ø���Ø���łºœ�Ø�æØ
.
�Ææ��,�ºł���œøłœ���œ��Ø�Łłæ��ØÆ�łØÆ�Øª�ª�ŁØ	��ÆØ�ªØ
��ª���
��
,Æ�	ªœ���łØ�œ�ŁØ	��ÆØ�ªØ
ÆØªØ��ł�Ø
łÆØ
Ø�œł�łA�œ��Æł�
º���,�ÆØª�
�łºØ
ø�ª���,�ø	�œØ�œ�ø�Øł�����łº�œØ�æØ
F��œ.

����łøØ����-æ��ł�ø�	ł�ŁłØ
øł��Ø�Æ������łŒ�ºł��Æø����

Øø����Ø���ªø���ł��Æ�-����ø���ł�	ł�ª/�ł�ø:

�.ø��œ����łØ
��ø�œ	Ø
152Z������Ø�ø��łºœØ�æØ
�Ø��ł�Æ�
��Ø�ŁØ�ØœØ�œłº�øłF�Ø
���łØ
�ø�œ	Ø
.

Æ.�Ø��Ø�ªÆ�œº�Øæœ�ø����ł���ÆłœØ��F�Z������Ø�øºº�ø�Ø��
ø��Ø�ª��ØłØ�œł,F
æØº�Ø�ª��Ø�œłøØœ	œ�øł�ø���œØÆØ���ÆØ�
���ł���ÆłœØ153.
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