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MUTHUCUMARASWAMY SORNARAJAH, THE INTERNATIONAL LAW ON FOREIGN INVEST- 2
MENT 8 (3rd ed. 2010): “Foreign investment involves the transfer of tangible or
intangible assets from one country to another for the purpose of their use in
.that country to generate wealth under the total or partial control of the assets”
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INSTITUTIONNELLES DE L’ APPARTENANCE AUX COMMUNAUTES EUROPEENNES 355 (1991);
Bertil Cottier, Essai de Synthése, in CONSEQUENCES INSTITUTIONNELLES DE L’ APPAR-
.TENANCE AUX COMMUNAUTES EUROPEENNES 413 (1991)
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Contributo della MIGA all’ Evoluzione del Regime Giuridico degli Investi-
.menti Stranieri, 73 RivisTA DI DIRITTO INTERNAZIONALE 320 (1990)

ABRAHAM FELLER, THE MEXICAN CLAIMS COMMISSIONS, 1923-1934 (1935 rep. :3%7 8
1971); Jost PriIETO, LAS RECLAMACIONES INTERNACIONALES POR INTERESES EXTRANIE-
ROS EN SOCIEDADES MEXICANAS 54 (1947); Raal B. Manaut, México 1920-1945.
La Expropiacion Petrolera y la Reinsercion de México al Sistema Internacional,
4 Historia Critica 47 (1990), http://historiacritica.uniandes.edu.co/view.php/
.72/view.php
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“Under the leadership of the Prime Minister and the Minister of Energy and 14
Water Resources, a regulatory framework meeting these objectives has been
overwhelmingly approved by the Isracli cabinet and yesterday was presented
to the Knesset. It is imperative that the government of Israel follow through on
this approved framework without further delay. Noble Energy remains fully
prepared, and is well positioned, to take the actions necessary to protect the value
ofits assets.” Noble Energy Provides Statement on Regulatory Framework in
Israel, NaspaQ GLOBENEWSWIRE (Nov. 3, 2015), http://globenewswire.com/news-
release/2015/09/03/765949/10148223/en/Noble-Energy-Provides-Statement-on-
.Regulatory-Framework-in-Israel.html
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Certain German Interests in Polish Upper Silesia, Germany v. Poland, Merits, 17
Judgment, (1926) P.C.IJ. Ser. A No. 7, .C.G.J. 241 (P.C.1.J. 1926), May 25,
.(German Interests in Polish Upper Silesia 171 :191%) 1926, paras. 37, 38, 43
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Philip C. Jessup, Responsibility of States for Injuries to Individuals, 46 CoLum. 21
203 IRT 20N THY WY AT IMRN ML R ™I3In 95 L. Rev. 903, 913 (1946)
F.V. Garcia Amador, Fourth Report on State Responsibility, Doc. A/CN.4/119,
in YEARBOOK OF THE INTERNATIONAL Law Commission, vol. 11, 30 (1959); Ivar
ALVIK, CONTRACTING WITH SOVEREIGNTY: STATE CONTRACTS AND INTERNATIONAL
.ARBITRATION 170 (2011)
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“From :19 'nva ,17 w”a ¥% ,German Interests in Polish Upper Silesia 171y 22
the standpoint of International Law and of the Court which is its organ, municipal
laws are merely facts which express the will and constitute the activities of States,
in the same manner as do legal decisions or administrative measures. The Court is
certainly not called upon to interpret the Polish law as such; but there is nothing to
prevent the Court’s giving judgment on the question whether or not, in applying
that law, Poland is acting in conformity with its obligations towards Germany
.under the Geneva Convention”
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Alberto M. Aronovitz, Notes on the Current Status of the Rule of Exhaustion 25
of Local Remedies in the European Convention of Human Rights, 25 Isr. Y.B.
Aronovitz, Current Status of the Rule of Exhaustion :791%) Hum. RTs. 76 (1995)
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Garcia Amador, Fourth Report on International Responsibility (A/CN.4/119), 28
1959(2) Y.B. InL L. CommN 1, 11; B.A. WORTLEY, EXPROPRIATION IN PUBLIC
INTERNATIONAL Law 12 (1959); Louis Sohn & R.R. Baxter, Responsibility of
States for Injuries to the Economic Interests of Aliens, 55 Am. J. INT'L L. 545,
553 (1961); Richard Lillich, The Current Status of State Responsibility for
Injuries to Aliens, in INTERNATIONAL LAW OF STATE RESPONSIBILITY FOR INJURIES TO
Aviens 15 (Richard Lillich, ed., 1983); Note from the U.S. Secretary of State to
the Mexican Ambassador in Washington, 21.7.1938, in Louis SouN & THOMAS
BUERGENTHAL, INTERNATIONAL PROTECTION OF HUMAN RiGHTS 96 (1973): “The taking
.of property without compensation is not expropriation. It is confiscation”

NWN NI RO L(1906—1824) 1220 ©IIP JUOWNAT YTTHY ANNID I2%p NIIVPT 29
.0nIpNRY 0T A TPV ,NNIRM T1TA7 YW 071°157 P17V MAWNARTR (RY 1T
.DonALD R. Suea, THE CaLvo CLAUSE 19-20 (1984) :Ix
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UNCTAD Board, Res. 88 (XII), 11 LL.M. 1475 :n1x373 nwobnan nx ,5wn? 187 30
(1972); Permanent Sovereignty over Natural Resources, G.A. Res. 3171 (XXVIII),
17 December 1973, http://www.un.org/documents/ga/res/28/ares28.htm; Charter
of Economic Rights and Duties of States, G.A. Res. 3281 (XXIX), 12 December
1974, http://www.un.org/documents/ga/res/29/ares29.htm; Permanent Sovereignty
over Natural Resources, G.A. Res. 2158 (XXI), 25 November 1966, http://www.
un.org/documents/ga/res/21/ares21.htm; Declaration on the Establishment of a
New International Economic Order, G.A. Res. 3201 (S-VI), 1 May 1974, http://
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Eduardo Monreal, La Nacionalizacion en su Aspecto Juridico, in DERECHO 31
.Economico INTERNAcIONAL 137, 172 (J. Castafieda ed., 1976)

oy pwn 5w amenI™aT by mIRGan VOWNA FIAIA DWOWH NYI NNA”Y ChY 1212 R 32
7ORIWY NIPTH ODIN DI T3 MARD 21X WIDN? 277IR PAIIR YW NIN5T Yy 071921 0
mof.gov.il/Committees/PreviouslyCommittees/PhysicsPolicyCommittee/ (17.8.2010) 25
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23 Iran-United States Cl. Trib. Rep. 378, Award, December 29, 1989; OECD, 34
“Indirect Expropriation” and the “Right to Regulate” in International Invest-
ment Law (OECD Working Papers on International Investment 2004/04, 2004),
.http://www.oecd.org/daf/inv/investment-policy/WP-2004_4.pdf
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Ali Lazem & llias Bantekas, The Treatment of Tax as Expropriation in 36
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International Investor-State Arbitration, 2015 ARBITRATION INT’L 1, 13: “Tribunals
in tax arbitrations have recognized the necessity for host states to be afforded
flexibility in the creation, amendment and implementation of their tax laws and
policies, recognizing that apparent wrongs by the state should not categorically
be viewed as violations of international law, thereby giving the state the benefit
.of the doubt in the implementation of its tax policies”

Walter Fletcher Smith Claim (Cuba, USA), 1929, Reports of International 37
.Arbitral Awards, vol. II, 913
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INT’L LEGAL MATERIALS 200 (1974): “The requirement that a taking be for a public
purpose... has not figured prominently in international claims practice, perhaps
because the concept of public purpose is broad and not subject to effective re-
.examination by other states”
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own municipal laws as a bar to a claim by a sovereign for a wrong done to the
latter’s subject’...” Shufeldt claim (Guatemala, USA), July 24, 1930, Reports
.of International Arbitral Awards, vol. II, 1079, 1098

.(1)(2)21 212 1972 19770 DR X .93 W77 1972, Aminoil 771V 7N AYRWR PN
Archer Daniels Midland Company and Tate & Lyle Ingredients Americas, Inc.
v. United Mexican States, ICSID Case No. ARB(AF)/04/5, Nov. 21, 2007,
para. 244: “As to the intensity of the measure, a first indication is whether the
investor lost control of the investment by losing rights of ownership or manage-
ment, even if the legal title was not disturbed”; Antoine Goetz & Others v.
Republique du Burundi, ICSID Case No. ARB/01/2, June 21, 2012, para. 194:
“Dans son courant majoritaire, elle tend cependant a considérer aujourd’hui
que, pour qu’il y ait expropriation, 'investisseur doit non seulement étre privé
des profits attendus de son investissement, mais qu’il doit en outre étre privé
du controle méme de cet investissement ou que ce dernier soit devenu pour
Jui sans aucune utilité”

101

58

59
60



1yWn — R° VDWA RN YP2I0AR ' 172%%

aYpDAY MY mpy a5 on YW nNXRLYYIW Ax-Yy”
%y oni Y932 W NYDWRY OnTnNn W 0N L,IDPY
TPYY DUYRPWwHT C0d1 Yy YuINT 0PI MW DX LLAYRPWAN
DM NXRYYAW 7133 ,NID0I NI’01 MWPPN’ OXI NP [pna
IR XD 2072 IR LI ypwna Pw nwhwn YA x0an
Q™IDX PRIV QNI 25 YW IR AYpwan W YW ’Yn vynd
TYPDID WD 0N NRYYAW WDR IR AYPWAAN mIng

ol by193

nx — “Zorrw prrra - Y3ph nerom nManm bRl oy
MARWNM QMM M0° PINA IDWPW D ,1%p0rWw NIYI YW PnIpon
T3 91231 DLW »INONa YIPPwhn AR 933,731 37 7INn30n” Ly
QW INARY O3 PIRINT AN T NN2AAT YW MPYDR N %07 1T
03 ,79X .1130772 927177 927 HW 1DI0A X, 1°P0PWW NIV YW PNIIpon
TWNIY 1939 17 ,NIPPONT NINANT Y NYMIAT M0 NV MPW IR
NYaPNNT AYOADI LJPNIST MIANK NI 0N PEaY fvna Yvs?
NIPIAARN PR 3 TI8Y MONY 21A7 2pY 19°DRI 0N TINR NRYYA 2py
,JIRT VPR 993% waana 70 72 PR LTAT PIWA NIINN mindY ninthy
I3 ANNPY D3R ,AVPYIA 71PNIMST 21 DX NI NIPDHRw 01w

°3.Mp> DM DY NMITRWN 1M210W MR D00 TWIRY

»TPARNA 7Y°30? [0 WW nNDI 1°p0rWW NIV YW Npon oW oy
PDO WX ,0»POYR D22 NPI0A YT 933 ,IARD QPP 077,140
¥ VLY 7357 NPT NPIYA NV 0YTIXR YTTYY PAwna IR OX
P02 IR 7PN 71NN DMIRMNA DP9ITAT TAT 1273 INRD XMW 2807
PV m1MN 1272 — IR NP LN P DIIT NIINN YW anvp T
N193% IPYXAW DPTIRNT NAIVD P10 — HRIW® YW 0»poyn 0°2337

MXIR W DY pwn 2¥ 077007 0AT MW NRYYI IR 0DWNT 99Y” W Awn
mof.gov.il/Committees/ (14.11.2010) 58 ‘o ”*¥yav 131 P27 NpOAA D’PLIVA N*137
PreviouslyCommittees/PhysicsPolicyCommittee/JusticeOpinion_ProfMosheHirsh.
.25 oD ,32 R Y ,nw 1 Ry 75 pdf

1937 NR IXT PRIW NPTNY NINT MYpwR Yy APRD NIYap W nworia ndbwnn by
13 wrR Y b ovvni 7R a7 nhan Yom hw

YT NMN? 58—57 03,61 WA Y ,WIR 'DIND DX YOAT T Ipon?

61

62

63

102



0°37 D°Y°PWn2 NIY’AD 1°32 NIDIMNNA 1YW — X VDWN °)IRND

WHWI YPI2T ,NTII0 MPIPnnY 173 anmnn Yo a7 Lt yavsiex
L2817 9V INM MWK 02157% MNIIRT QIR POV 1IIRW NIIADT YW 0277
PDOW WIN 71NN ,2015 VOINRI ,AYWANT TIWOR 027 2SN INRD
YINY 70N 13T NITWA DP00IN PO IONY IR D9T7 107087 137 YTARND
219739 nYe

YW 177°NI”1572 NDO IYAD DIWN WINT ANNNI NN w0 PN PR
QMMIT 1ONY AR ,WINT ANNAY 1307 APR X ,NIPDHT NAnT
NM”0M NPNITOR NI12°X° HY MPWY NIN~HY 191,737 PIPwn 0»IDYY 0K
077138797 N2 WPWAW D217 21507 oY

TNYIV YIAIT 7D KD ,IZIN DIV DY PWHT DPTIRNA Y20 NPIIWOK
IRIZPD OAPNN IAR IWDR W .NIDOI NIPIDY 1AW MY XN
TINR RX™? WDOR 7777 3 ¥ap1 JRD NI MIPTNA 137N pOn 2w P
NNWY NINXR IR W AYWHN YXN TNYIW 1ON X L,pDINT 1A7n 070N
LRI 9D OXRY IR 7T TINN

NIWDRA 7P 1AM NIRADNI 710 193N YRIWPI 1T PIwY WK
.07°NY ©°33050% NND MNIDW 937 ,NIM*I0M NI°01A POy mMpd vunb
nYypw ,ENI n°p20 Ri 79207 3 1170aNn7 728 DWW N2°N5 11912,5wnY
71 YW 07HRIMVMVI 02 PPV 1A TIW ND°H L1954 NIW 1Y 013N
NIYYIDI NN NIINN NP 2127 M7 AT RIZ IARNT MIND INRD 7
72199 DRIV, (NPWUHW NIPTAY XIXP2 DN PN PIWIA 03) PRIV 01D
OXY) D°YpWn YW DNIXITNTIPIM I3 KIXPD T990 I8N PIWTI DX TIXR? IR
QPW 0»NITORT 017077 ,(2°I8M2 NPIINYIT NIXOTK TI0° T8 MY
VID LR ORI NI YW AYRH MInD ©°%3aM0n ORI T AP

http:// (13.1.2015) 7>¥y207 137 PW 73213 MWL 01NN :07POY 29237 DY ANNPNR
www.antitrust.gov.il/files/33496/%D7%A0%D7%90%D7%95%D7%9D %20
,m2R 073 0¥ :%D7%94%D7%9E%D7%9E%D7%95%D7%A0%D7%94.pdf
5w nmnn MErw PN 71an2d APWY 200 MR LYY 7992 ,°¥207 137 0INN2
9707 — 2210 7707 Py 1PW ML R IY (39T .VILT I PIWA 0OIRN P2 wnn
91D T3 NI2IYNIA 92T KD .07ITXT QY YIW 7000 90 PY — 210k onaw s
91917 YA RITW 7YY Y932 YIDWIM T3 N12IVNRa 93130 DI RIAw Y9aa 1

7AWy 77IR3Y 07IRAW 2215 9707 NIOT2 AT
Legal Safeguards in Egypt’s Petroleum Concession Agreements, EGypT OIL &
Gas WEB PortaL (Dec. 2010), http://www.egyptoil-gas.com/publications/legal-
safeguards-in-egypts-petroleum-concession-agreements; Mohamed Y. Kamal,

103

64

65



1yWn — R° VDWA RN YP2I0AR ' 172%%

PDIN MTONW 12992 PRIV I AW I8N IWHT VY 77297
NDI37Y [1°00M O3 I AT ,PWIWE YTV 231 TH 1DIRI 2WARI pIUM
9377,NR70M NPNITOXR N12°X° D VAPW NPT D302 072X 0DV

DYPWNY 2PVPIVR NI WY

W 1Inwan A%n% AR NIPPDRT NNANA NINR NPYROXILID YUID
X% 01R 792177 2YRAKI 137 NITOR .NMIWPNI 1337 93 2 DY, 7m0
IPIYN APINAW 19N OPYY TIAW YAIT Y537 ,073IVOXR 001 PHD
92377 .NIPPENT NNANT DY an Phn IR APHwn nmYy nx onb
1N°1 752 79172 P17V 1Y 017 0K 07 ,00) 02YNAY PRY YD MR
NX 0 YD 1nD 0°%anm 1¥¥ID 2014 NIW IV 2011 DIWHY 77212 NIXIY
AYP AP0 AR AIINKRY SR Yxwh oznn 1 Y2mw 1ren
PXIW TWIT T NITOR DY 737 Qw5 oYKW nwpnn 0903
TR TIROMA ORI (AN DAR PO MW WX LNINAWD DY 703973
TIMIT MIRXITA 721D YW 1210 NP0 1T 027 A1 T e
YIIT I XY 1975w 07917 vn n1wy And Yw Mywa vpon Yy
,17 3707 NIMIXY NIRYIT 71992 GRNWAY 137 NPT WIT? 1OR TNYaw

JIPDIOT2 AY°AD2 XLANAY 12w 137

WM RWI — 72°3077 MR DY 71RWR NP30m 09YNaY PR TV DRT
DIPA? 0°2%YR 0PI LNTIDTIYR 970 WRIQ IPIvE pHo RDY NI
,TIRM D913 Q7 TN VDT PWIDM NIADN2 WAINW NIPNA IRYIND
127 J7 OR 7IY0R PYA HXY DR XIXNY MYY NIpdna nanm
,TI97 3T IWRAA .0¥N2°0 D°pT PW 071977 IR DNYRIN NIRYITI NRWY

:TRT 712°3077 NIA? W L2012 Nwa W

Oil and Gas Regulation in Egypt: Overview (2014), http://uk.practicallaw.com/
.7-565-78677q-

www.the 25.11.2011 TheMarker 7>7%»7 137 MP¥ PYID MW NIRRT 0¥~
.marker.com/wallstreet/1.1575893

1M DR 93 MWW ,NINAWNAT LI 9V 73332 DINNW SNw PRIV 1791 11973 (T
www.globes.co.il/news/ 7.12.2013 22193 70°7°0 NRWY 1997 ,1TR TIRV2°HI THK]
.article.aspx?did=1000899720

TINR VPP HY AT NIRRT IDINPT MIDANWT — YRIVI Y1 137 2V7 1970w 2py°
www.newsl.co.il/ 2.8.2015 Newsl 79917 *10%n n1wy nnd v a2 nrad
.Archive/003-D-104824-00.html

66

67

68

104



0°37 D°Y°PWn2 NIY’AD 1°32 NIDIMNNA 1YW — X VDWN °)IRND

XXM PPIYW) 2011 01 DX PIN DR TN (DIRA DIPY W
nIvATNAY VBWNAT TIWN T YY MAMAW pIN 1IN T
QP 950N QWY TIWNY IWDHR® 12’ WK AR PINT (2R
NY’In NTIPD M) YII3 MWDK R QMWW 0793737 0m3
NY*INY P 11MD) YVDWM MM DIRIMIW X ,(1HW 0 1 DI
PIN2 NIAYAT NIMON0Y [N L(QPNW NINpHR 00 O
93P WIITY NIOMOI DR 712°207 NIATY TIWNY PIvnh v ,nIn
JIL°N N0 JHOM (DT TPIIRT TIWNH 1PN Y [DINI)

“r 17pw v Yy pmyn oon

0»9wDNN ©°2°%nN% WP NP BN NNANA NIYAID IWDHRW HoI1 DINN
“NPIn XN X2 07101 2%WAW (5N 70 IPIWY INYAINT LINT NBRY YW
NIYPWN NPIPITW 01007 11 IR ALRWI AZpH PXITNYAY R’
DMYY LIPI? ©OAN D YWY LI NpDoR YIWTA IR TR WITR3
NIMMWIT WK ,2012 NIWA APVINIRI TP J0 NIPPWNHI ¥1aD? 29w
mana ap7nn REPSOL n*7apoi p270 nanw nvan yopoiab wbnn
PP NTIMOW NPT, APLIR DY ,Avpp? 72000 T YPF nomipnn
DR PR 71 ,NINANKRD 223WA NPNIYAWA 3TN NV NIANT IpORY
NIMLPY YW onivvb Lapsen AT AN N1NY vbl RIPY APLINR
YPWRDM W1 7323 00 NPDHAA INT NINMRT NN, APVINN
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oaIpnn MW L,aptupIdn — ‘good oilfield practice’”
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www.sviva.gov.il/InfoServices/NewsAnd (26.7.2012) 7/715°n 0°2 v *¥av 13 2w
Events/MessageDoverAndNews/Documents/2012/erdan_kenes gaz26072012.pdf
-(Mpna AwaTnn)

Francisco Peregil, Argentina Expropia a Repsol su Filial YPF, EL Pais (Feb.
17, 2012), http://economia.elpais.com/economia/2012/04/16/actualidad/133459
.0509 507539.html
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Un Problema de Acceso a Medicamentos: El Caso Imatinib (Glivec) en Colombia,
UNIVERSIDAD EXTERNADO DE CoLoMBIA (2015), http://propintel.uexternado.edu.co/
.un-problema-de-acceso-a-medicamentos-el-caso-imatinib-glivec-en-colombia/
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Human Rights and Investment Policymaking: Relevance and 187 71 Xwn %y
Integration, Lse HumaN RiGHts (Oct. 28, 2014), http://blogs.lse.ac.uk/invest-
ment-and-human-rights/portfolio-items/background-and-summary-investment-
human-rights-relevance-and-integration-panel-discussions-2014-world-investment-
forum/; UNCTAD, Selected Recent Developments in IIA Arbitration and
Human Rights (IIA MONITOR No. 2, 2009), http://unctad.org/en/Docs/web-
.diaeia20097 en.pdf
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Philip Morris Brands Sarl & Others v. Oriental Republic of Uruguay, ICSID
.Case No. ARB/10/7, July 2, 2013, http://www.italaw.com/cases/460

Philip Morris Brand Sarl & Others v. Oriental Republic of Uruguay, Procedural
Order No. 4, ICSID Case No. ARB/10/7, March 24, 2015, http://www.italaw.
.com/sites/default/files/case-documents/italaw4218.pdf

Methanex Corporation v. United States of America, Decision of the Tribunal on
Petitions from Third Persons to Intervene as “Amici Curiae”, January 15, 2001,
para. 49, http://www.italaw.com/sites/default/files/case-documents/ita0517_0.pdf:
“There is an undoubtedly public interest in this arbitration. The substantive issues
extend far beyond those raised by the usual transnational arbitration between
commercial parties. This is not merely because one of the Disputing Parties is a
State: there are of course disputes involving States which are of no greater
general public importance than a dispute between private persons. The public
interest in this arbitration arises from its subject-matter, as powerfully suggested
in the Petitions. There is also a broader argument, as suggested by the
Respondent and Canada: the... arbitral process could benefit from being
perceived as more open or transparent; or conversely be harmed if seen as unduly
secretive. In this regard, the Tribunal’s willingness to receive amicus submissions
might support the process in general and this arbitration in particular; whereas

.a blanket refusal could do positive harm”
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Escrache de Vazquez a Philip Morris en la ONU,) 2»nm nIR*27 1910 ,01°0°02
EL Pais (Sep. 30, 2015), http://www.elpais.com.uy/informacion/escrache-vazquez-
:(philip-morris-onu.html

“..no es ético, sefloras y seflores, que en algunas circunstancias

tribunales de organismos multinacionales puedan priorizar aspectos

comerciales a la defensa de un derecho humano fundamental como

es la salud y es la vida...”

EMERIc DE VATTEL, THE LAW OF NATIONS, OR, PRINCIPLES OF THE LAW OF NATURE,
APPLIED TO THE CONDUCT AND AFFAIRS OF NATIONS AND SOVEREIGNS, WITH THREE
EARLY EssAYs ON THE ORIGIN AND NATURE OF NATURAL LAw AND oN LUxURry, 1758,
298 (K. Haakonssen et al. eds., 2008): “Whoever uses a citizen ill, indirectly
offends the state, which is bound to protect this citizen; and the sovereign of
the latter should avenge his wrongs, punish the aggressor, and, if possible, oblige
him to make full reparation; since otherwise the citizen would not obtain the
.great end of the civil association, which is safety”
.14 'nya 24 w7 Y% nYmIRba nwnan rowrs
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Richard B. :3%7 .°mIRY712 n1PInx2 210% ,0°070m ©°RINA L,AP19Y X7, pwn?
Lillich, The Current Status of State Responsibility for Injuries to Aliens, in
THE INTERNATIONAL LAW OF STATE RESPONSIBILITY FOR INJURIESTO ALIENS 15 (1983);
Paul Guggenheim, Les Principes de Droit International Public, 80 R.A.D.L. 5,
125 (1952); THoMAs HEFTI, LA PROTECTION DE LA PROPRIETE ETRANGERE EN DROIT
JINTERNATIONAL PuBLIC 3-14 (1989)

Alberto M. Aronovitz, The Procedural Status of Individuals in Diplomatic 83
Protection and in the European Convention on Human Rights: A Comparative
Aronovitz, The Procedural :191%) Study, 28 Comp. L. Rev. 4, 15, 19 (1995)
.(Status of Individuals

UN Charter, art. 2, http://www.un.org/en/documents/charter/index.shtml: “The 84
Organization and its Members, in pursuit of the Purposes stated in Article 1,
shall act in accordance with the following Principles... 4. All Members shall
refrain in their international relations from the threat or use of force against the
territorial integrity or political independence of any state, or in any other manner
.inconsistent with the Purposes of the United Nations”
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.Mavrommatis Jerusalem Concessions (Merits), (1925) P.C.LJ. Ser. ANo. 5,40,45 86

Civilian ;15 'ny2,83 w”n 2% ,Aronovitz, The Procedural Status of Individuals 87
.War Claimants Ass’n. Ltd. v. The King, [1932] A.C. 14

2373 /mya L1 WA VY L pamnR 88

International Centre for Settlement of Investment Disputes (ICSID), https://icsid. 89
.worldbank.org/apps/ICSIDWEB/Pages/default.aspx

European Convention for the Protection of Human Rights and Fundamental 90
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:19119) Freedoms (1950), http://www.echr.coe.int/Documents/Convention ENG.pdf
.(DIR NI7MI2T? NPBIPRA MIART
American Convention on Human Rights, Adopted at the Inter-American 91
Specialized Conference on Human Rights, San José, Costa Rica (22.11.1969),
http://www.cidh.oas.org/Basicos/English/Basic3.American%20Convention.htm
.(@IR NPIDTY ORPINRTA IR :727Y)
:90 W7 Y% 0T NIMOT? NDIPRA 7IAK? 34 D 92
“Individual applications. The Court may receive applications from
any person, nongovernmental organisation or group of individuals
claiming to be the victim of a violation by one of the High Contract-
ing Parties of the rights set forth in the Convention or the Protocols
thereto. The High Contracting Parties undertake not to hinder in any
way the effective exercise of this right.”
91 W7 Yy ,0IR NPIST? NORPUTINRT TINRY 44 70
“Any person or group of persons, or any nongovernmental entity
legally recognized in one or more member states of the Organization,
may lodge petitions with the Commission containing denunciations
or complaints of violation of this Convention by a State Party.”
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Corte Interamericana de Derechos Humanos, Caso Salvador Chiriboga v. Ecuador, 94
Sentencia de 6 de mayo de 2008 (Excepcion Preliminar y Fondo), Ser. C No. 179,
.para. 96, http://www.corteidh.or.cr/docs/casos/articulos/seriec_179 esp.pdf

Ist FOIGHEL, NATIONALIZATION 69 (1982): “The majority of the nationalization laws of 95
the countries we have considered contain provisions concerning the liability of the
.nationalizing state to pay compensation to those affected by the nationalization...”

Treaty of Friendship, Commerce and Navigation between the Republic of :5wn% ,3%7 96
China and United States of America, 1949, 25 UN.T.S. 90, 100, art. 6.2: “The
property of nationals, corporations and associations of either high contracting party
shall not be taken... without due process of law and without the prompt payment of
just and effective compensation”; Treaty between the United States of America and
Uruguay Concerning the Encouragement and Reciprocal Protection of Investments,
signed Nov. 4, 2005, entered into force Nov. 1, 2006, art. 6, http://tcc.export.gov/
Trade Agreements/All Trade Agreements/Uruguay BIT.asp: “Neither Party may
expropriate or nationalize a covered investment either directly or indirectly through
measures equivalent to expropriation or nationalization (‘expropriation’), except...
.(c) on payment of prompt, adequate, and effective compensation...”
=37 MR P90 950n) NMYPWH 0I”IYw D”D1N$']’3 Q°nmo0 3,0007% 2P o
jahinbielam) BN algiclaliialnlolyin] mvow my,?wnb 02 NIXIIT 121 NIPIIIR NIIDR ,NPITIR
.v?12 MXDI TIO° AR

Diplomatic Note by Mexico, 24.10.1938, in C. NEALE RonNING, DERECHO Y 97
PoLitica EN LA DIPLOMACIA INTERAMERICANA 58 (1965): “Pagaremos cada dolar o
libra que valen las propiedades que hemos expropiado. Sin embargo, no con-
sideramos la expropiacion del petroleo como un asunto de discussion ni objeto
.de intervencion diplomatica”
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North American Free Trade Agreement, in NAFTA Secretariat, https://www. 98
nafta-sec-alena.org/Home/Legal-Texts/North-American-Free-Trade-Agreement?
:mvid=1&secid=539c50ef-51c1-489b-808b-9e¢20c9872d25#A1110
“Article 1110: Expropriation and Compensation
1. No Party may directly or indirectly nationalize or expropriate an
investment of an investor of another Party in its territory or take a
measure tantamount to nationalization or expropriation of such an
investment (‘expropriation’), except:
(a) for a public purpose;
(b) on a non-discriminatory basis;
(c) inaccordance with due process of law and Article 1105(1); and
(d) on payment of compensation in accordance with paragraphs
2 through 6.”
Richard Lillich, The Valuation of Nationalized Property in International Law: 99
Toward a Consensus or More “Rich Chaos”, in THE VALUATION OF NATIONALIZED
PROPERTY IN INTERNATIONAL Law vol. 3, 184 (Richard Lillich ed., 1972): “...a
consensus existed in the international community to the effect that compensation
must be paid for nationalized property, and the key issue needing study was the
.standards of valuation to be used in determining the amount of such compensation”

115



1yWn — R° VDWA RN YP2I0AR ' 172%%

NIPIWVRIT”I NN AR NITAIN NITAY "NW MIAT? 1% PNV’ VAP NTIPIA
DM NIIVPITY NIARMY L7PINT PUOW YW nevROrna nomIRDTAn A7
JOMIRDT

NOPNIW) 7PN PP 2w N°2m 30 NRIRYTPPAN 79777 DIVRIT Y X

22p% 02271 0°1 M3 M2°032,(2IWR2 NMIWYIND NI 2oy P ya

e Cowminn pwa yppIn oo YW RYHA TR ma1a D

QX2 018D D1PWN (72w N1AMT NINKRDAR ,AN3IT?) N19M0N NI0IAW
nPaY D3I AMNRA 7T DTPN (DMWDRTNYAY AnKRYAT DR DT

0217 WY oM 9°20 DIOD NIADMN2 IRWP M¥DAYW Ta%31 ,nYaod

Do RPNWRT DMIPDR A TR Y3 PR LT APt by lypoinn

MIRY (@H2NWH OPR IX) 2MYNWR WK YK A% 07 Dvpwn®
K21 ,70mIRD P27 AnI2 92 APIAW A°07 W LNMIRNG IR
317 7177123 218D 1572 NIDTY D31 3T Ypwn T 7Ty 252,390 L NImIRY”

"IV YpDINT W17 OX 199D , 772 11997 NRIRMT 700 Yw MIPn NAIRY

192 -y nmyT ompnn

DYy 7MIRDI OMY” NIIVRIT DRYMI NITAYR NwR YW INRA I¥3 .2
NI0I YXINW NI DN A3 MILDY MRWY 1951 KD 07,97 7I0P17
NIPWPITA AYDWIAW) I AI0RIT 202 T LAY PO 1IN TIITRY NI

Eduardo Jiménez de Aréchaga, International Law in the Past Third of a 100
.Century, 159 RecuEIL DEs Cours 1, 298 (1978)

Karl Meessen, Introduction, in KAPITALINVESTITIONEN IM AUSLAND — CHANCEN 101
UND Risiken 25 (J. Esser & Karl M. Meessen hrsg., 1983): “The obligation to
pay full compensation is inherent to the very concept of compensation itself.
But, as mentioned earlier there are situations where the above rule would have
to be supplemented to the effect that a reduction to the compensation due is
“Full compensation need :448 'nya ,2 w”n °y2 ,SORNARAJAH D3 X7 .justified”
not be paid where there is a full-scale nationalisation of an industry as a part of
.economic reform”

Josef Kunz, The Mexican ;142 'nya ,24 w7 9% ,nmRea pwean »ows 102
Expropriations 27 (New York University School of Law, Contemporary Law
Pamphlets Series, Ser. 5 No. 1, 1940, rep. 1976): “The right of aliens in the
matterof expropriation is derived from international law and the fact that
States can, under their constitutions, expropriate their own citizens without
adequate compensation, cannot be pleaded by them, when treating aliens in
.the same way”
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.25 /mya ,101 w”n 9°¥Y ,Meessen 104

Archie B. Carroll, Corporate Social Responsibility: Evolution of a Definitional 105
Construct, 38 Bus. & SOC’Y 268 (1999); Francisco Zamora Cabot, Las
Empresas Multinacionales y su Responsabilidad en Materia de Derechos
Humanos: Una Vision de Conjunto, 6 HURI-AGE 2 (2013)
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http://www.granma.cu/cuba/ — 2014 Mwn 118 'on NI MYPWAY WINA "123p7
Cheryl W. Gray & :03 X1 .2014-04-16/asamblea-nacional-del-poder-popular
William Jarosz, Foreign Investment Law in Central and Eastern Europe 13
(Policy Research Department, The World Bank, 1993), http://documents.world
Jbank.org/curated/en/1993/03/699086/foreign-investment-law-central-eastern-europe

M. Feldman, The Settlement of Expropriation Cases in Iran, in KAPITAL- 107
INVESTITIONEN IM AUSLAND — CHANCEN UND RISIKEN 102 (J. Esser & Karl M. Meessen
.hrsg., 1983)

.(1979) 150 NITAHRI MIRDIAN LOWNN 1”0WrT 097 108

.25 'nya 101 w7 °¥% ,Meessen 109

https://www.constituteproject.org/constitution/Bolivia_2009: “Every foreign enter- 110
prise that carries out activities in the chain of production of hydrocarbons in name
and representation of the State shall submit to the sovereignty of the State,
and to the laws and authority of the State. No foreign court case or foreign
jurisdiction shall be recognized, and they may not invoke any exceptional
niw2 .situation for international arbitration, nor appeal to diplomatic claims”
Decreto Supremo No. 28701 :2°p271 nrwyn nnxYa Sw PYana °2°912 avnn 2006
of 3 May 2006, http://www.ambito.com/diario/aw_documentos/archivospdf/2005/
.id _doc 4131.pdf
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“Expropriation or deprivation of property :72°X1 3 'nya ,34 w”n »v% ,OECD 112
could also occur through interference by a state in the use of that property or
with the enjoyment of the benefits even where the property is not seized and
the legal title to the property is not affected. The measures taken by the State have a
similar effect to expropriation or nationalisation and are generally termed ‘indirect’,
.‘creeping’, or ‘de facto’ expropriation, or measures ‘tantamount’ to expropriation”
.400 'nya ,2 W71 2°¥7 ,SORNARAJAH 03 IRT

Papamichalopoulos & Others v. Greece, App. No. 14556/89, 24 June 1993, 113
http://heinonline.org/HOL/Page?handle-hein.journals/hurcd4&div=-80&g_sent=
.1&collection=journals
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Héléne Ruiz Fabri, The Approach Taken by the European Court of Human 114
Rights to the Assessment of Compensation for “Regulatory Expropriations”
.of the Property of Foreign Investors, 11 N.Y.U. EnvrL. L.J. 148 (2002)

Middle East Cement Shipping and Handling Co. S.A. v. Arab Republic of Egypt, 115
JICSID Case No. ARB/99/6, Apr. 12, 2002
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Hans W. Baade, Indonesian Nationalization Measures before Foreign Courts: 118
A Reply, 54 Am. J. InTL L. 801, 830 (1960): “International law does not gene-
rally regulate the property side of expropriation, i.e., the legality of expropriations
themselves. It merely provides that... there has to be a bona fide offer... to pay such
.compensation as is required by international law”
.136 'nya ,24 W7 VY ,APRIRDP2 MYUan UwrT 119

121



1yWn — R° VDWA RN YP2I0AR ' 172%%

TNWRPWAR MWR2 7PPYva "awn” Sw 1DTIN

QY Pwn YW DINIMST NY°L1 YW 0°Ipna 7920 151IN7 ,2°YY NI D>
93 WK ,MIARRTNIPINY DY PWH DAY 07PN 1P 0IR .0MIRDI X7 0T
7AW NI9TY 10°1,07°NI0T Py MWD VPRI YNNI DR YInY 777 01I%T
:0°YXIR DNIX 121 DA DX P01 ORI 0°PID"NN2 .O°NIW DPYEHRA 1°Y3
NUNR HY PNORA MO0AT MIRYTPAT LDWNT NIIOMA APNY NWIT e
;(13 PID7NN) VPO NTOIRY NIRMT MY

MM DIXID” ININT AYDIN — MIX?TIAVI VOWNT NIIONI TINY NWIT
;(21 PID7NN) "MYpwn

VI IPIPT MIDT YV 13TV NWRANT PMIRT VWA NIIONI TTNY NWNT
;(31 PIDNN) DIX NPIDTY MRPPMINRT NPDIPRI NIARA 2Y D0AN2

31050 WY MIRYTPAN 1997 YW NIIMAY PIAThaR Ny nwan e
(41 P15 NN) MIYPWn

WID7 NP1 NIDIRW NIAR DMV NIVENHND °¥2 "awna Mot navos .1

DwY 77 Do Tﬂ’5§7 bbhridl Mypwn TIPYY NPTIRTIT NNAKRA NYDIN

,Q°WYT XN PV ,NINKXR N11°7) OV T 77782 "1W|7ﬂ'ﬂ'7 12717 D1 0w
120

NITIRTITT NIARA C.OPHOR 707 ¥Uan 925 YK nunR YW 1ipon oo
DN NANT PPN YW PRIIR DY 03 9pPYa NIoInm NINNRT
IPR 9% DINR YW ¥775m7 1237 ,DRT QY DMIRHT 3P0 YW 30I1M29vn3
,TYIM 0IND Y 07pNRR Pwan aypwn Yow Rp1T mPwany 1°0%2 Npow
WINT NITAT 1D L,0IMR DORWNA OR D L,NIIIWNAN DWDIN RIWD
2pn Dwypwnb pavnb ww o Nt nyap Lrnomkbtpa nvpwn”

NEW ASPECTS OF INTERNATIONAL INVESTMENT LAw 118 (Philippe Kahn & Thomas 120
W. Wilde eds., 2004); Eyal Benvenisti & George W. Downs, The Empire’s New
Clothes: Political Economy and the Fragmentation of international Law, 60
StanrForD L. REev. 595, 611 (2007) (“The impact of serial bilateralism is
particularly significant in the sphere of protection of foreign investments. Between
1988 and 2004, about 1900 bilateral investment treaties (BITs) were signed™);
JEAN-PIERRE LAVIEC, PROTECTION ET PROMOTION DES INVESTISSEMENTS 241 (1985)
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2004 Model BIT - :1x7 .(777377 n230m2 0°71%5 nrn® o°912°w 017157 0°001 Hw
Treaty between the Government of the United States of America and the
Government of [Country] Concerning the Encouragement and Reciprocal
Protection of investment, http://www.ustr.gov/sites/default/files/U.S.%20model
.%20BIT.pdf
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JINRT IX0 YW 70702 0N°Ra,2%80 DWW 197 XD 0YTIR YW NI1amT ORIIRT 0D yapl
Treaty of Friendship, Commerce and Navigation .”"mIX%7 on°nn nvouw 1n72
between the United States and the Netherlands, 1956, 285 U.N.T.S. 231, 233
.(1958)
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1959 niwn DHIX ]’:1'? D°I2A"NIXIR AW TINRD nTY nonb 1071 [T Wwpn2
Convention of Establishment between the United States and France, Nov. 25,)
NX 3¥7% M¥p77 HY 3 (2403 'mya ,ow) (3)IV ‘02 vapi aw (1959, 11 U.S.T. 2398
NP2 w131 Yw TR
“3. Property of nationals and companies of either High Contracting
Party shall not be expropriated within the territories of the other
High Contracting Party except for a public purpose and with
payment of a just compensation. Such compensation shall represent
the equivalent of the property taken; it shall be accorded in an
effectively realizable form and without needless delay. Adequate
provision for the determination and payment of the said compensa-
tion must have been made no later than the time of the taking.”
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.22 'mya ,101 w”n vY Meessen X1 125
Vienna Convention on the Law of Treaties, 1969, art. 26, https://treaties.un. 126
org/doc/Publication/UNTS/Volume%201155/volume-1155-1-18232-English.pdf:
“‘Pacta sunt servanda’. Every treaty in force is binding upon the parties to it and
.must be performed by them in good faith”
.52 /0D ,32 Wi ¥Y nwenn 127
Statute of the International Court of Justice (http://www.icj-cij.org/~? 38 0 X7 128
:documents/index.php?p1-4&p2-2&p3-0)
“The Court, whose function is to decide in accordance with
international law such disputes as are submitted to it, shall apply:

a. international conventions, whether general or particular, estab-
lishing rules expressly recognized by the contesting states;

b. international custom, as evidence of a general practice accepted
as law;

c. the general principles of law recognized by civilized nations;

d. subject to the provisions of Article 59, judicial decisions and the
teachings of the most highly qualified publicists of the various
nations, as subsidiary means for the determination of rules of law.”
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Case Concerning the Factory at Chorzow (Indemnity) (Merits), Judgment, 129
.(Factory at Chorzow 11y :12n%) P.C.1J. 1928 Ser. A No. 17, 29, 46-48
:47 'nya 0w 130
“The essential principle contained in the actual notion of an illegal
act — a principle which seems to be established by international
practice and in particular by the decisions of arbitral tribunals - is
that reparation must, as far as possible, wipe out all the consequences
of the illegal act and reestablish the situation which would, in all
probability, have existed if that act had not been committed.”
Susan Marks, Expropriation: ;132 'ny2,24 w”71 292 ,n1mixbva mynan pPuwr X7 131
Compensation and Asset Valuation, 1989 Cams. L.J. 170: “Few would dispute
that international law draws a sharp distinction between a lawful and an
.unlawful expropriation of foreign assets by a state”
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US Suspends Argentina from Trade Preference Scheme, 16(12) BRIDGES 140
(March 28, 2012), http://www.ictsd.org/bridges-news/bridges/news/us-suspends-
argentina-from-trade-preference-scheme: “Trade frictions are on the rise between
Washington and Buenos Aires, after US President Barack Obama announced on
Monday that the US would be suspending Argentina from its Generalised System
of Preferences programme — which waives duties on thousands of imports from
developing countries — for failure to pay arbitration awards in two disputes
.involving US investors”
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Israel ;15,34 73 ,Ap IR YW 0127 NIRIR P21 YRIW? P2 NIIDDI IN0M ,MITT N2 142
and United States of America - Treaty of friendship, Commerce and Navigation,
1951, 219 U.N.T.S. 237 (1955), https://treaties.un.org/doc/publication/UNTS/
INIWR PV . (07M277NIIRY PRIV P2 N11TR 0712 :1907) Volume%20219/v219.pdf
Stuart H. Newberger, What Israeli :387 D°9%7W0° 22¥7pwn 239 71 3300 NINR Y0
Investors Should Know About International Investment Treaty Arbitration,
http://'www.israelbar.org.il/uploadfiles/Isracli Investors and Investment Arbitration
Newberger.pdf
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Joel Slawotsky, Ignoble Treatment: The Tax Increase on : %1 NI 7Y
Noble Energy’s Interests in the Massive Israeli Gas Strikes, 27 EMORY INT'L
L. Rev. 347, 396 (2013), http://law.emory.edu/eilr/content/volume-27/issue-1/articles/
.ignoble-treatment.html
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Margarita T.B. Coale, Stabilization Clauses in International Petroleum Transac- 149
.tions, 30 Denv. J. InT'L L. & Pory 217 (2003)

.15 'mya ,83 Wi 9°vY ,Aronovitz, The Procedural Status of Individuals 150
“‘treaty’ :(a)2 '0 ,126 W’ 9°¥% ,Vienna Convention on the Law of Treaties 151
means an international agreement concluded between States in written form and
governed by international law, whether embodied in a single instrument or in two

.or more related instruments and whatever its particular designation”

Texaco Overseas Petroleum Company/California Asiatic Oil Company and the 152
Government of the Libyan Arab Republic, (1977) 104 J.D.I. 350, (1979) 53
I.L.R. 389, para. 48: “Thus, the internationalization of certain contracts entered
into between a State and a private person does not tend to confer upon a private
person competences comparable to those of a State but only certain capacities
which enable him to act internationally in order to invoke the rights which result
(TOPCO 17w :19771 2¥Y) to him from an internationalized contract”
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Aminoil, the investor, and the host state Kuwait] concerning the interpretation
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.the rights or liabilities of either party hereunder”
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Aronovitz, Current Status of the Rule of X1 .nmIRmI ANt S0 PRIRDWY
.76 'mya ,25 W Y9 Exhaustion of Local Remedies
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Howard Mann, Stabilization in Investment Contracts: Rethinking the Context, 155
Reformulating the Result, INVESTMENT TREATY NEws (Oct. 7, 2011), http://www.
iisd.org/itn/2011/10/07/stabilization-in-investment-contracts-rethinking-the-context-
.reformulating-the-result/

Berthold Goldman, Nouvelles Réflexions sur la Lex Mercatoria, in FESTSCHRIFT 156
PIERRE LALIVE 241 (1993), http://www.trans-lex.org/112300; Abul F.M. Maniruzza-
man, The Lex Mercatoria and International Contracts: A Challenge for Inter-
national Commercial Arbitration?, 14 Am. U. INTL L. Rev. 657 (1999), http://
.digitalcommons.wcl.american.edu/cgi/viewcontent.cgi?article=1322 &context-auilr

Noan RUBINS & N. STEPHAN KINSELLA, INTERNATIONAL INVESTMENT, PoLiTICcAL RISK 157
AND DispuTE REsoLuTioN 45 (2005): “Whether or not the investment contract
contains an arbitration clause, a choice of law provision can increase predictability
WOw PINW 1ON* 0°1n7om 0vpna .and stability over the life of a long-term project”
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“The Shaikh shall not by general or special legislation or by admini-
strative measures or by any other act whatever annul this Agreement
except as provided in Article 11. No alteration shall be made in the
terms of this Agreement by either the Shaikh or the Company except
in the event of the Shaikh and the Company jointly agreeing that it is
desirable in the interest of both parties to make certain alterations,
deletions or additions to this Agreement.”
LR 7nb YPWnNa P2 1DmITRYN YW RN 07 Q°ax»nn 0°0°vor »XRIN
NI30m7 3730 3101 20 93 Hw vNDPRA TPTM AYR NIRTIT VM0 YW 1IN 7D Dnvp
;07387 O°D°Y0 YW 01w 0°M0 YW NIDONI NIRAIIT 1977 LT RN
“Concession shall not be annulled by the Government and the terms
therein contained shall not be altered either by general or special
legislation in the future, or by administrative measures or any other
acts whatever of the executive authorities”; “This agreement shall be
construed in accordance with the Petroleum and Tax Laws and related
regulations in force on the date of execution. Any amendment to, or
repeal of such laws or regulations, shall not affect the contract rights
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or obligations of the contractor without its consent”; “ After the effective
date of this agreement, if there is a change in the domestic law that
results in a material adverse impact on the economic value derived
from operations by the contractor, the state (NOC) will ensure that the
contractor will derive the same economic benefits as it would have
derived if the change in law had not been affected”; “No general or
particular measure, whether legislative or administrative, or any other
act of this kind emanating from the Iranian Government Authority,
central or local, can annul the present agreement, amend or modify its
provisions, prevent or hinder the necessary and effective performance
of its terms. The amendment or modification of this agreement shall
not take place except by the Agreement of the parties themselves”;
“The company shall submit to all existing and future legislation of the
U.S.S.R. in so far as special conditions are not provided by this
agreement. The government undertakes not to make any alteration in
the Agreement by Order, Decree, or other unilateral act at all except
with the Company’s consent”; “Upon execution hereof by the parties,
this contract shall be a firm and binding agreement between the
Parties and shall not be amended or modified except by mutual
written consent”; “The Administration shall not resume or expro-
priate or permit the resumption or expropriation of any asset (whether
movable or not) of the Company used in connection with any of its
operations under this Agreement, any of the products resulting from
such operations, the business of the Company or any shares held or
owned by any person in the Company.”
Amaechi Nwokolo, Oil and Gas Law. Is there a Legal and Functional Value : %2
for the Stabilisation Clause in International Petroleum Agreements? (Centre
for Energy, Petroleum and Minerals Law and Policy, Annual Review 8, 2004),
http://www.dundee.ac.uk/cepmlp/gateway/index.php?news=28033; Guipo AJELLO,
LA CLAUSOLA DI STABILIZZAZIONE NEI TRATTATI E NEI CONTRATTI INTERNAZIONALI
.23, 30 (unpublished doctoral thesis, Catania University, 2008)
Andrea Shemberg, Stabilization Clauses and Human Rights 17 (a research project 160
conducted for IFC and the United Nations Special Representative to the Secretary
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General on Business and Human Rights, 2008); Abdullah Faruque, Validity and
Efficacy of Stabilisation Clauses — Legal Protection vs. Functional Value,
.23(4) J. InT'L ARBITRATION 317 (2006)
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“In consequence, and while I naturally hesitate to differ from a view
so skillfully constructed and persuasive as that contained in the Award,
good faith and my professional conscience compel me to conclude that
although the nationalisation of Aminoil’s undertaking may otherwise
have been perfectly lawful, considered simply in its aspect of being an
act of State, it was nevertheless irreconcilable with the stabilization
clauses of a Concession that was still in force at the moment of the
take-over.”
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“ Awards almost always include a retrospective (as opposed to prospec-
tive) component. Non-pecuniary relief - including orders for specific
performance, contractual reformation, and pure declaratory relief — is
far less common. The traditional practice of awarding damages is a
function of several factors, including the terms of the relevant contract
or treaty, applicable law, and the greater ease of enforcing monetary
awards. Moreover, claimants frequently request damages, and tribunals
are constrained by the doctrine of ultra petita from employing remedies
that differ in kind from that which has been requested.”
Brooks E. Allen, The Use of Non-pecuniary Remedies in WTO Dispute :03 181
Settlement: Lessons for Arbitral Practitioners, in PERFORMANCE AS A REMEDY: NON-
MONETARY RELIEFIN INTERNATIONAL ARBITRATION 281, 294 (2011), http:/www.sidley.
com/files/Publication/82968525-ac11-4ec3-b815-763a3d4208cc/Presentation/Publica-
tionAttachment/380384cc-5395-4187-ba8f-783138314¢33/14%20Part%20IV%20
.Chapter%2018.pdf
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BP Exploration Company (Libya) Ltd. v. Government of the Libyan Arab Republic, 186
(1977) 53 1.L.R. 297; Libyan American Oil Co. (LIAMCO) v. Government of the
.Libyan Arab Republic, (1982) 62 I.L.R. 140

.133 /nya 24 WA VY ARG NIUAN PLWPT 187

Responsibility of States for Internationally Wrongful Acts, in REPORT OF :1X7 188
THE INTERNATIONAL Law CommissioN — FirTy-THIRD SEession 59, 237, art. 35 (UN
GAOR, 56th Sess., Supp. No. 10, U.N. Doc. A/56/10, 2001), http://www.un.org/
:documents/ga/docs/56/a5610.pdf

“Restitution.

A State responsible for an internationally wrongful act is under an
obligation to make restitution, that is, to re-establish the situation
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which existed before the wrongful act was committed, provided and

to the extent that restitution:

(a) Is not materially impossible;

(b) Does not involve a burden out of all proportion to the benefit

deriving from restitution instead of compensation.”
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.61 777 Y
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YADIT QIR NPT DORPPMINDKRTI N°DIPRT NNART NIA0N2 ,NP0MI9D%T I 713032 190
LRITTINSTN A IPBR NINY WA 9100
.15 'nya ,83 w7 Y¥2 ,Aronovitz, The Procedural Status of Individuals 191
:48 W”R Y% 07X NIOTY MODITRA TIAKRT YW PWRIT IpI01I8Y 170 192
“Every natural or legal person is entitled to the peaceful enjoyment of
his possessions. No one shall be deprived of his possessions except in
the public interest and subject to the conditions provided for by law
and by the general principles of international law.”
91 W7 Y% 07X DIMIDT? MORPTINRT TIRY 21 /0 193
“1. Everyone has the right to the use and enjoyment of his property.
The law may subordinate such use and enjoyment to the interest
of society.
2. No one shall be deprived of his property except upon payment of
just compensation, for reasons of public utility or social interest,
and in the cases and according to the forms established by law.
3. Usury and any other form of exploitation of man by man shall be
prohibited by law.”
Alberto M. Aronovitz, Individual Patrimonial Rights under the European Human 194
Rights System: Some Reflections on the Concepts of Possession and Disposses-
sion of Property, 25 INT'L J. LEGAL INFO. 87 (1997); ISABEL GARCiA RODRIGUEZ, LA
PROTECCION DE LAS INVERSIONES EXTERIORES 110 (2005); HuMAN RIGHTS IN INTER-
NATIONAL INVESTMENT LAW AND ARBITRATION (Pierre-Marie Dupuy, Francesco
.Francioni & Ernst-Ulrich Petersmann eds., 2009)
“Just satisfaction: If the Court finds that there has been a violation of the 195
Convention or the Protocols thereto, and if the internal law of the High Contracting
Party concerned allows only partial reparation to be made, the Court shall, if
.necessary, afford just satisfaction to the injured party”
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Leo Zwaak, The Procedure Before the European Court of Human Rights, in 196
THEORY AND PrRACTICE OF THE EUROPEAN CONVENTION ON HUMAN RiGHTS 95, 252 ff.
.(Pieter van Dijk et al. eds., 4th ed. 2006)

KAREN REID, A PRACTITIONER’S GUIDE TO THE EUROPEAN CONVENTION ON HUMAN 197
.RicHTS 545 (2nd ed. 2004)
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Brumarescu v. Romania, ECtHR Judgment of :187 .7°p11 132 *1%°03 1917 136,205
.23 January 2001

Iatridis v. Greece, ECtHR Judgment of 19 October 2000, para. 33: “The Con- 199
tracting States that are parties to a case are in principle free to choose the
means whereby they will comply with a judgment in which the Court has
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found a breach. This discretion as to the manner of execution of a judgment
reflects the freedom of choice attaching to the primary obligation of the Contract-
ing States under the Convention to secure the rights and freedoms guaranteed
(Article 1). If the nature of the breach allows of restitutio in integrum, it is for the
respondent State to effect it, the Court having neither the power nor the practical
possibility of doing so itself. If, on the other hand, national law does not allow -
or allows only partial — reparation to be made, Article 41 empowers the Court
.to afford the injured party such satisfaction as appears to it to be appropriate”
Papamichalopoulos & Others v. Greece, ECtHR Judgment of 31 October :203 X9
.1995, para. 34

Practice Direction — Just Satisfaction Claims (paper issued by the President of 200
the Court in accordance with Rule 32 of the Rules of Court on 28 March 2007),
at 2, http://minoritycentre.org/sites/default/files/PracticeDirectionsJustSatifaction
Claims2007.pdf: “The principle with regard to pecuniary damage is that the
applicant should be placed, as far as possible, in the position in which he or she
would have been had the violation found not taken place - in other words,
restitutio in integrum”

.ow 201
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“If the Court finds that there has been a violation of a right or freedom protected 205
by this Convention, the Court shall rule that the injured party be ensured the
enjoyment of his right or freedom that was violated. It shall also rule, if
appropriate, that the consequences of the measure or situation that constituted the
breach of such right or freedom be remedied and that fair compensation be paid to
.the injured party”

Caso 12.587, Demanda ante la Corte Interamericana de Derechos Humanos, en el 206
Caso de Alicia Barbani Duarte, Maria Del Huerto Breccia y otros (Grupo de
ahorristas del Banco de Montevideo), contra la Reptblica Oriental del Uruguay,
16.3.2010, para. 99, http://www.cidh.oas.org/demandas/12.587 Alicia Barbani y otros
Uruguay 16marzol0 Esp.pdf: “Esta disposicion recoge una norma consuetudinaria
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‘que constituye uno de los principios fundamentales del derecho internacional con-
temporaneo sobre la responsabilidad de los Estados’. La reparacion del dafio
ocasionado por la infraccién de una obligacion internacional requiere, siempre
que sea posible, la plena restitucion (restitutio in integrum), la cual consiste en el
.restablecimiento de la situacion anterior a la violacion”
.100 'ob ,ow 207
:99 0D ,Qw 208
“De no ser esto posible, le corresponde a la Corte ordenar medidas
que garanticen el respeto de los derechos conculcados y reparen las
consecuencias que produjeron las infracciones, efectuandose el pago
de una indemnizacion como compensacion por los dafios ocasiona-
dos. Las reparaciones tienen el objeto adicional, aunque no menos
fundamental, de evitar y refrenar futuras violaciones.”
Inter-American Court of Human Rights, Case of the Sawhoyamaxa Indigenous :3%7 209
Community v. Paraguay, Judgment of March 29, 2006 (Merits, Reparations and
.Costs), http://www.corteidh.or.cr/docs/casos/articulos/seriec_146 ing.pdf
:210 0D ,QW 210
“[T]he Court considers that the restitution of traditional lands to the
members of the Sawhoyamaxa Community is the reparation measure
that best complies with the restitutio in integrum principle, therefore
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the Court orders that the State shall adopt all legislative,
administrative or other type of measures necessary to guarantee the
members of the Community ownership rights over their traditional
lands, and consequently the right to use and enjoy those lands.”
Julio J.R. Béez, La Jurisprudencia de la :3%7 11 n330m3 Yap% o nin1ng oy
Corte Interamericana de Derechos Humanos en Materia de Reparaciones y
los Criterios del Proyecto de Articulos sobre Responsabilidad del Estado por
Hechos Internacionalmente lIlicitos, 23 Am. U. InT'L L. REv. 91 (2007); Caso
Comunidad indigena Xakmok Kasek v. Paraguay, Judgment of August 24, 2010
(Merits, Reparations and Costs), http://www.corteidh.or.cr/docs/casos/articulos/
.seriec_214_esp.pdf
Manuel Monteagudo, The Right to Property in Human Rights and Investment 211
Law: A Latin American Perspective of an Unavoidable Connection 13 (SECO
Working Paper No. 6/2013, 2013), http://www.wti.org/media/filer public/94/7f/
.947f463b-5995-40f1-bfad-bb15f4cf8e2b/wti_seco_ wp_ 06 2013.pdf
QYW °37I¥3 03 DIX NIMIDTY YDIRA 1°7770°22 N°YID NIYIN D'TP'? nNIWDRT Yy 212
Alberto M. Aronovitz, May Private Claims Be Advanced through 3% Yxw12
.the European Court of Human Rights?, 37 Isr. Y.B. Hum. Rts. 165 (2007)
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Borzu SaBaHi, COMPENSATION AND RESTITUTION IN INVESTOR-STATE ARBITRATION: 213
.PRINCIPLES AND PrACTICE 64 (2011)

Enron Corporation and Ponderosa Assets, L.P. v. The Argentine Republic, ICSID 214
Case No. ARB/01/3, January 14, 2004, para. 81, http://www.italaw.com/ documents/
Enron-Jurisdiction.pdf: “The Tribunal accordingly concludes that, in addition to
declaratory powers, it has the power to order measures involving performance or
.injunction of certain acts. Jurisdiction is therefore also affirmed on this ground”

Goetz v. Burundi, ICSID Case No. ARB/95/3, Feb. 10, 1999, para. 133, http:// 215
www.italaw.com/cases/508: “...il incombe a la République du Burundi, en vue
d’établir la licéité internationale de la décision litigieuse de retrait de 1’agrément,
d’accorder aux requérants I’indemnité adéquate et effective prévue a I’article 4 de
la Convention belgo-burundaise de protection des investissements, & moins
qu’elle ne préfére leur restituer le bénéfice du régime de la zone franche. Le choix
releve de la décision souveraine du Gouvernement burundais. Faute de prendre
la République du Burundi,dans un délai raisonnable aucune de ces deux mesures
commettrait un acte internationalement illicite dont il appartiendrait au Tribunal
.de tirer les conséquences appropriées”

LG&E Energy Corp. and Others v. Argentine Republic, ICSID Case No. ARB/ 216
.02/1, July 25, 2007, http://www.italaw.com/documents/LGEEnglish.pdf
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“This Treaty shall not preclude the application by either Party of measures necessary 217
for the maintenance of public order, the fulfillment of its obligations with respect to
the maintenance or restoration of international peace or security, or the protection
of its own essential security interests.” Bilateral Investment Treaty between the United
States of America and the Argentine Republic Concerning the Reciprocal Encourage-
ment and Protection of Investments, signed Nov. 14, 1991, entered into force Oct.
.20, 1994, art. X1, http://2001-2009.state.gov/documents/organization/43475.pdf
:87 '0D ,216 w771 2¥? ,LG&E 171wy 218
“The judicial restitution required in this case would imply modifica-
tion of the current legal situation by annulling or enacting legislative
and administrative measures that make over the effect of the legisla-
tion in breach. The Tribunal cannot compel Argentina to do so without
a sentiment of undue interference with its sovereignty. Consequently,
the Tribunal arrives at the same conclusion: the need to order and
quantify compensation.”
210 W77 92YY IR 219
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North American Free Trade Agreement between Canada, the USA and Mexico,
:1.1.1994, art. 1135, http://www.sice.oas.org/Trade/NAFTA/naftatce.asp
“Where a Tribunal makes a final award against a Party, the Tribunal
may award, separately or in combination, only:
(a) monetary damages and any applicable interest
(b) restitution of property, in which case the award shall provide
that the disputing Party may pay monetary damages and any
applicable interest in lieu of restitution.”
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The Healthcare Quality Improvement Act (X)
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Healthcare Quality Improvement=2 ,1986 niw2a fip°pra N™277NIXINRD
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Medical Peer-i1 *3 no11a nnoon nnp °° Medical Peer Reviews n1anm
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1 w2 .Medical Peer Reviews 2°pi? 0°27nn 2°m37na ,oRwn
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“‘Medical peer review committee’ is defined... as ‘a committee of a state or
local professional society of health care providers or of a medical staff of a public
hospital or licensed hospital, which committee has as its function the evaluation
or improvement of the quality of health care rendered by providers of health care
services, the determination whether health care services were performed in
compliance with the applicable standards of care, [or] the determination of
whether a health care provider’s actions call into question such health care
provider’s fitness to provide health care services.”” William Vranos v. Franklin
03 IX7 .Medical Center, 448 Mass. 425; 862 N.E.2d 11; 2007 Mass. LEXIS 38
Stratienko v. Chattanooga-Hamilton County Hospital ;149 w71 2°v% , Adkins 11w
Authority, 226 S.W.3d 280 (Tenn. 2007); Kibler v. Northern Inyo County Local
03 o»p 7m17 77077 .Hospital District, 46 Cal. Rptr. 3d 41; 2006 Cal. LEXIS 8765
Doris Voit, Patient Safety Initiatives in Germany — From the 387 .7°1733
.Hospital Perspective, (International Hospital Federation 2015)
Patton v. St. Francis Hosp., 539 S.E.2d 526, 528 (Ga. Ct. App. 2000); :3x7 161
Kathryn Leaman, Let’s Give Them Something to Talk About: How the PSQIA
May Provide Federal Privilege and Confidentiality Protections to the Medical
Peer Review Process, 11 MicH. St. J. Mep. & Law 177 (2007); George E. Newton
I, Maintaining the Balance: Reconciling the Social and Judicial Costs of
.Medical Peer Review Protection, 52 ALa. L. Rev. 723 (2001)

.2007 U.S. Briefs 538; 2007 U.S. S. Ct. Briefs LEXIS 2721 :03 X1 .o0w 162
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“Of'the 304,702 deaths that occurred among patients who developed one or more 163
patient safety incidents, 250,246 were potentially preventable.” HealthGrades
Quality Study: Third Annual Patient Safety in American Hospitals Study 3
(Apr. 2006), http://hg-article-center.s3-website-us-east-1.amazonaws.com/a2/e5/5d4e0
.d9c4b9eafe21705fdda44ba/PatientSafetyInAmericanHospitalsStudy2006.pdf
Nilavar v. Mercy Health Sys., 210 F.R.D. 597, 600 (S.D. Ohio 7™1wv2a 1173705 164
YW INI2KR TIDW YT XM ,ARIDIT YIZPHA TTNYTIR Y1 77 P2AN 03 i 2002)
N37y”3a 1% IR DR NPIR T°200Y 008 MIYTIN L YY 701 .08 NIRIAT
Daniel M. Mulholland III & Phil Zarone, Waiver of the Peer :03 1R .NX*127
Review Privilege: A Survey of the Law, 49 S.D. L. Rev. 424,424 (2003-2004);
.Weekoty v. United States, 30 F. Supp. 2d 1343, 1344 (D.N.M. 1998)
NI°oM) IN2IW ITAT DLW OR (02 N°I277NIXIRD NIRYIDINIR P02 TIVIW PN 165
Susan O. .AXIDIT MPKR MDWH 392 X7 OR ,NPAT ,NDOPDR (AWNIY DIpN3
Scheutzow, State Medical Peer Review: High Cost But No Benefit - Is It Time
:(10 /Y3 ,QW) Wpnnn NNy Yw w9l for a Change?, 25 Am. J.L. & Mep. 7 (1999)
“Because legislatures attempt to encourage peer review by granting
protections rather than requiring it through mandates, a strategy that
represents the proverbial carrot as opposed to the stick approach, the
question should be asked: Do these peer review protection statutes
effectively encourage peer review?”
P’Di'b 75 ©°D0M Y993 37'13|7‘? W IR ,i711217 IR K7 ATAT DUWW X7 IIRDT NIPON
.(26 'mya ,0w) NPT T 79173 NYYIN AYR NITYIIN
PPIN NI 46 MINDY %3 XN ,1347—1346 'pYa 164 W7 Y2 ,Weekoty 171v1 166
Gail N. Friend, Jennifer L. Rangel, Madison Finch & :An37% ,3%7 .31 m12 o°pIn
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Patient Safety and Quality Improvement Act (3)

Patient Safety and Quality Improvement — 5091 *279D P PP 2005 NIw3
APRR MIMT Y0 yTn aRn nepn on pinn ' Act of 2005 (PSQIA)
°DD PPN NIVA 12 TAVINT YT 55 by 177 SR L, NIWT NITHa
“To amend title IX of the Public Health Service :pI1% X212 NRIIM RV

Brett A. Storm, The New Rules of Show and Tell: Identifying and Protecting
the Peer Review and Medical Committee Privileges, 49 BAaYLor L. Rev. 607
David L. Fine, The Medical Peer Review Privilege in Massa- ;(oopv) (1997)
chusetts: A Necessary Quality Control Measure or an Ineffective Obstruction
Brendan ;(ovovxon) of Equitable Redress?, 38 SurrorLk U. L. Rev. 811 (2005)
A. Sorg, Is Meaningful Peer Review Headed Back to Florida?, 46 AkroN L.
Eric Scott Bell, Make Way: Why Arkansas and the ;(7719p) REv. 799 (2013)
States Should Narrow Health Care Peer Review Privileges for the Patient
Safety and Quality Improvement Act of 2005, 62 Ark. L. Rev. 745 (2009)
Murray G. Sagsveen & Jennifer L. Thompson, The Evolution of Medical ;(701pX)
(o3 7vIPT) Peer Review in North Dakota, 73 N.D. L. Rev. 477 (1997)
Y1 9573 Ty proonn vava nivaea .0.C.G.A. § 31-7-133 (2007) :nnm317% 187
YW YR Yy o3 D1 — 530-529 'mva 161 WA Y ,Patton 171 XY — 7R
Idaho Code §) %71 93 9 Im 1017 ITTPR NPTH2 03 NPT NITY T33 XOM
0°2%12 03 NIPONA 2¥ MPanw ,J2w 1 773373 1130 ,nIn v .(39-1392b (2007)
Emory Clinic v. Houston, 369 S.E.2d 913, 914 .3 %% 12y o »ind onaw
.(Ga. 1988); Mich. Code § 333.2632 (2007)
Alaska Stat. § 18.23.030(a) (2008) (“all data and information :I87 7pPOYR 2237 168
acquired by a review organization, in the exercise of its duties and functions, shall
be held in confidence and may not be disclosed to anyone except to the extent
necessary to carry out the purposes of the review organization, and is not subject
Ariz. Rev. Stat § 36-445.01 (2008) :3%7 73117IX 23 .to subpoena or discovery”)
(“All proceedings, records and materials prepared in connection with the
reviews provided for in section 36-445, including all peer reviews of
individual health care providers practicing in and applying to practice in
hospitals or outpatient surgical centers and the records of such reviews, are
.confidential and are not subject to discovery [unless expressly exempt]”)
.71 PIDTNN2 Y% XY NPRIX ARTIR MY DY

42 U.S.C. §§ 299b-21-299b-26 (2006) 169
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Ghazal Sharifi, Is the Door Open or Closed? Evaluating the Future of the 170
Federal Medical Peer-Review Privilege, 42 J. MARSHALL L. Rev. 561 (2009);
Jared M. Levin, Leading By Example: Why the First Circuit Should Adopt a
.Medical Peer-Review Privilege, 16 SUFFOLK J. TRIAL & App. ADvoc. 203 (2011)

Kalish v. Mount Sinai Hospital, 270 N.W.2d 783, 785 (Minn. 1978) 171

.HCA Health Servs. of Va., Inc. v. Levin, 530 S.E.2d 417, 420 (Va. 2000) 172

.Trinity Medical Ctr. v. Holum, 544 N.W.2d 148, 155 (N.D. 1996) 173

Carol Ann Agster v. Maricopa County Correctional Health Services, 422 F.3d 174
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836; 2005 U.S. App. LEXIS 18559: “The Health Care Quality Improvement
Act of 1986 granted immunity to participants in medical peer reviews, but did
.not privilege the report resulting from the process”

Marshall v. Americus-Sumter County Hosp. Auth., 2002 U.S. Dist. LEXIS 175
26822 (M.D. Ga. Nov. 22, 2002)
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Ilene N. Moore, James W. Pichert, Gerald B. Hickson, Charles Federspiel & Jennifer 178
U. Blackford, Rethinking Peer Review.: Detecting and Addressing Medical Mal-
w7 2°¥% ,Scheutzow 03 X3 .practice Claims Risk, 59 Vanp. L. Rev. 1175 (2006)
YW VOPLM 13 W VY IR 13 .166 Wi ¥y Fine ;1 w7 Y7 ,790a 17 5165

Department of Health and Human Services, Office of Inspector General, :1%7 179
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Hospital Reporting to the National Practitioner Data Bank (1995), http://oig.
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“When a man does another any
injury by theft or violence, for the
greater injury let him pay greater
damages to the injured man, and
less for the smaller injury; but in
all cases, whatever the injury
may have been, as much as will
compensate the loss.”!
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“Offenders or third parties responsible for their behaviour
should, where appropriate, make fair restitution to victims,
their families or dependants. Such restitution should include
the return of property or payment for the harm or loss suffered,
reimbursement of expenses incurred as a result of the
victimization, the provision of services and the restoration of
rights.”?
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G.A. Res. 40/34 Declaration of Basic Principles of Justice for Victims of Crime 2
$IMRI AT 9 /02 (711577 :197Y) and Abuse of Power (Nov. 29, 1985), sec. 8
“Governments should review their practices, regulations and laws to consider
restitution as an available sentencing option in criminal cases, in addition to
.other criminal sanctions”
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“Offenders or third parties responsible for their behaviour
should, where appropriate, make fair restitution to victims,
their families or dependents...”"!
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“(1) Any court by which any person is convicted of any offence
may, if it thinks fit, and immediately after such conviction,
award any sum of money not exceeding one hundred pounds by
way of satisfaction or compensation for any loss caused by the
offence of which the accused has been convicted, to a person
injured by the offence whether such person has or has not
constituted himself a civil party. The amount so awarded shall
be a judgment debt due from the person so convicted to the
person to whom it is awarded.
(2) Nothing in this section shall affect rights of diyet or to compen-
sation in lieu of diyet, or the power of the court to award
damages exceeding one hundred pounds to a person constituting
himself a civil party.”
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R. v. Castro, 2010 ONCA 718, 102 O.R. para. 43 (Can.): “The fact that a 148
restitution order provides a convenient, rapid and inexpensive means of recovery
for the victim, especially a vulnerable victim, is one of the considerations in favour

.of the making of such an order”
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“All in all, it seems to me that an order for compensation
was never intended to be a punishment and never intended to
be part of the sentence. The victim of an assault, or other tort
which caused him injury, has always had a civil remedy
against the wrongdoer. All that the present legislation is
designed to accomplish is to avoid the necessity of a separate
civil action.”'®’
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“The victims of the crimes, together with their families and com-
munities should be able to participate throughout the reparations
process and they should receive adequate support in order to
make their participation substantive and effective.”!”
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